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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 
25  CFR  Part  31k 

Special  Education 

September  23, 1980. 

agency:  Bureau  of  Indian  Affairs. 

action:  Proposed  rule. 

summary:  Notice  is  hereby  given  that  it 
is  proposed  to  add  a  new  Part  31k  to 
Subchapter  E,  Chapter  I  of  Title  25  of  the 
Code  of  Federal  Regulations.  These 
proposed  rules  establish  standards  for 
the  provision  of  special  education  and 
related  services  under  the  Education  for 
All  Handicapped  Children  Act  of  1975, 
as  amended,  (P.L.  94-142  Act  of 
November  29, 1975,  89  Stat.  773)  to 
Indian  children  in  schodls  operated  by 
or  under  the  authority  of  the  Bureau  of 
Indian  Affairs  (BIA). 

DATES:  Comments  must  be  received  on 
or  before  November  28, 1980. 
address:  Mail  written  comments  to: 

U.S.  Department  of  the  Interior,  Bureau 
of  Indian  Affairs,  Office  of  Indian 
Education  Programs,  Attention:  Earl 
Barlow,  Director,  18th  and  C  Streets, 
N.W.,  Room  3510,  Washington,  D.C. 
20240. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  Cordova,  Chief,  Division  of 
Exceptional  Education,  Office  of  Indian 
Education  Programs,  Bureau  of  Indian 
Affairs,  18th  and  C  Streets,  N.W.,  Room 
4651,  Washington,  D.C.  20240.  (202)  343- 
4071. 

SUPPLEMENTARY  INFORMATION*.  The 

authority  for  issuing  these  rules  is 
contained  in  5  U.S.C.  301;  25  U.S.C.  2 
and  9.  This  notice  is  published  in 
excercise  of  the  authority  delegated  by 
the  Secretary  of  Interior  to  the  Assistant 
Secretary  for  Indian  Affairs  by  209  DM 
6. 

The  proposed  rules  establish  criteria 
for  governing  the  operation  of  special 
education  programs  for  handicapped 
children  enrolled  or  eligible  for 
enrollment  in  BIA  operated  and/or 
funded  schools.  These  proposed  rules 
thus  apply  to  all  schools  operated  by  or 
under  the  authority  of  the  Department  of 
the  Interior  that  receive  financial 
assistance  from  the  U.S.  Department  of 
Education,  generally  under  Section  504 
of  the  Rehabilitation  Act  of  1973,  29 
U.S.C.  706  and  its  implementing 
regulation  (45  CFR  84)  and  under  Part  B 
of  the  Education  of  the  Handicapped 
Act,  as  amended,  20  U.S.C.  1411-1420 
and  its  implementing  regulations  (45 
CFR  100b,  121a).  Accordingly,  this 
regulation  represents  an  effort  to 
combine  in  a  single  document  all  of  the 


Federal  requirements  directly  addressed 
to  the  identification  of  and  provision  of 
educational  services  to  handicapped 
children  in  such  schools.  The  regulation 
is  intended  to  establish  a  singly 
comprehensive  set  of  standards  for 
ensuring  that  all  handicapped  children 
enrolled  in  BIA  operated  and/or  funded 
schools  are  provided  a  free  appropriate 
public  education  in  the  least  restrictive 
educational  environment  appropriate  to 
their  needs,  consistent  with  their  rights 
and  related  procedural  safeguards. 

The  primary  author  of  this  document 
is  Charles  G.  Cordova,  Telephone 
Number:  (202)  343-4071. 

The  Department  of  Interior  has 
determined  that  this  document  is  not  a 
significant  rule  and  does  not  require  a 
regulatory  analysis  under  Executive 
Order  12044  and  43  CFR,  Part  14. 

It  is  proposed  to  add  a  new  Part  31k  to 
Subchapter  E,  Chapter  I  of  Title  25  of  the 
Code  of  Federal  Regulations  to  read  as 
follows: 

PART  31k— SPECIAL  EDUCATION 
Subpart  A— General 

Sec. 

31k.l  General  responsibility. 

31k.2  Enrollment  in  early  childhood 
programs. 

31k.3  Children  of  ages  eighteen  through 
twenty-one. 

31k.4  Equal  educational  opportunity. 

31k.5  Definitions. 

Subpart  B— Identification  and  Evaluation  of 
Handicapped  Children 

31k.ll  Child  find. 

31k.l2  Child  find— elements. 

31k.l3  Register  of  children. 

31k.l4  General  entry  screening. 

31k.l5  Waiver  of  general  entry  screening. 
31k.l6  Screening  personnel. 

31k.l7  Report  of  general  entry  screening. 
31k.l8  Individual  evaluations. 

31k.l9  Evaluation  procedures. 

31k.20  Individual  evaluation  objectives. 
31k.21  Formation  of  multi-disciplinary 
evaluation  teams. 

31k.22  Composition  of  multi-disciplinary 
evaluation  teams. 

31k.23  Content  of  individual  evaluations. 
31k.24  Test  administration. 

31k.25  Location  of  evaluation. 

31k.26  Multi-disciplinary  evaluation  team 
procedures. 

31k.27  Emergency  evaluation  and 
placement. 

31k.28  Independent  educational  evaluation. 
31k.29  Additional  procedures  for  evaluating 
specific  learning  disabilities. 

Subpart  C— Provision  of  Special  Education 
and  Related  Services 

31k.30  Free,  appropriate  public  education. 
31k.31  Individualized  education  program. 
31k.32  Content  of  individualized  education 
program  (IEP). 

31k. 33  IEP  development. 

31k.34  Placement  recommendation  in  the 
IEP. 


Sec. 

31k.35  Approval  of  IEP  and  placement 
recommendation. 

31k.36  Parent  participation. 

31k.37  IEP  implementation  and  placement. 
31k.38  IEP  revision,  review  of  placement. 
3lk.39  Re-evaluation. 

31k.40  Extended  school  year  services. 

31k.41  Outcome  goals. 

31k.42  Related  services. 

31k.43  Non-academic  and  extracurricular 
services. 

31k.44  Physical  education  and  athletics. 
31k.45  Discipline. 

31k.46  Geographic  accessibility. 

31k.47  Architectural  barriers  and  program 
accessibility. 

31k.48  Handicapped  children  in  private 
schools  placed  or  referred  by  agencies. 
31k.49  Handicapped  children  in  private 
schools  placed  by  parents. 

Subpart  D— Procedural  Safeguards 

31k.51  Full  and  effective  notice. 

31k.52  Parental  consent. 

31k.53  Rights  of  handicapped  children. 
31k.54  Access  rights. 

31k.55  Confidentiality  of  information. 

31k.56  Surrogate  parents. 

31k.57  Conciliation. 

31k.58  Initiation  of  hearings. 

31k.59  Hearing  officers. 

31k.60  Impartial  hearing  officers. 

31k.61  Hearing  rights. 

31k.62  Hearing  decision:  Appeal. 

31k.63  Administration  appeal:  Impartial 
review. 

Subpart  E— Personnel 

31k.64  Appointment  of  special  education 
coordinator. 

31k.65  In-service  training. 

31k.66  Qualification  of  staff. 

Subpart  F— School  Administration 

31k.70  Assurance  of  compliance. 

31k.71  Self-evaluation. 

31k.72  Comparability  of  facilities. 

31k.73  Non-discrimination  in  administration 
of  schools. 

Subpart  G— Responsibilities  of  the  Division 

31k.74  The  envision. 

31k.75  Monitoring. 

31k.76  Complaint  procedures. 

31k.77  Use  of  available  funds. 

31k.78  Children  for  whom  the  division  of 
social  services  has  accepted 
responsibility. 

31k.79  Cooperative  agreements. 

31k.80  Vocational  education  coordinator. 
31k.81  BIA  advisory  committee  on 
exceptional  education. 

31k.82  Further  guidelines  and  directives. 
Authority:  5  U.S.C.  301;  25  U.S.C.  2  and  9. 

Subpart  A— General 

§  31k.1  General  responsibility. 

(a)  Schools  are  responsible  for 
providing  a  free  appropriate  public 
education  to  all  handicapped  Indian 
children  enrolled  in  a  school  operated 
by  or  funded  by  the  Bureau  of  Indian 
Affairs  (BIA)  who  are  between  the  ages 
of  three  and  twenty-one.  Children 
whose  third  birthday  occurs  after  the 
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beginning  of  a  regular  school  year  but 
before  the  end  of  the  first  full  week  of 
January  or  whose  twenty-second 
birthday  occurs  during  the  course  of  the 
regular  school  year  shall  be  regarded  as 
eligible  children  for  the  entire  school 
year. 

(b)  The  responsibility  to  ensure  the 
provision  of  a  free  appropriate  public 
education  continues  unabated 
regardless  of  whether  the  handicapped 
child  is  provided  special  education  and 
related  services: 

(1)  By  a  school  directly; 

(2)  Through  a  contract  entered  into  by 
the  school  with  a  public  or  private 
agency; 

(3)  By  an  educational  cooperative  of 
which  the  school  is  a  member; 

(4)  By  an  approved  public  or  non¬ 
public  school  program  (following 
placement  or  referral); 

until  a  child  successfully  completes  a 
secondary  school  program,  voluntarily 
withdraws  or  attains  the  age  of  twenty- 
two  years. 

§  31k.2  Enrollment  in  early  childhood 
education  programs. 

A  child  of  age  three  or  four  shall  be 
entitled  to  all  rights  given  to  children 
and  parents  by  this  part.  Schools  and 
agencies  which  do  not  have  an  Early 
Childhood  Education  Program  should 
consider  alternative  placements  as 
outlined  in  §  3lk.35. 

§  31k.3  Children  of  ages  eighteen  through 
twenty-one. 

A  child  of  ages  eighteen  through 
twenty-one  shall  be  entitled  to  all  of  the 
rights  given  to  children  and  parents  by 
this  part. 

§  3 Ik. 4  Equal  educational  opportunity. 

Each  school  must  provide  full 
educational  opportunity  to  all 
handicapped  children,  age  l  three 
through  twenty-one  no  latei  than 
September  1, 1980. 

§  31k.5  Definitions. 

(a)  “Agency”  means  an  organizational 
unit  of  the  Bureau  which  provides  direct 
services  to  the  governing  body  or  bodies 
of  one  or  more  specified  Indian  tribes. 
The  term  includes  Bureau  Area  offices 
only  with  respect  to  off-reservation 
boarding  schools,  cooperative  schools, 
and  tribally-operated  contract  schools 
located  in  the  area  for  which  the 
Director  has  not  designated  an  Agency. 

(b)  “Agency  Superintendent  for 
Education"  means  the  Bureau  official  in 
charge  of  Bureau  education  programs 
and  functions  in  an  Agency,  and  who 
report  to  the  Director,  Office  of  Indian 
Education  Programs  (OIEP). 

(c)  “Approved  public  or  non-public 
school”  means  either  a  public  school 


operated  by  a  local  educational  agency, 
intermediate  educational  unit  or  other 
public  agency  (as  those  terms  are 
defined  at  45  CFR  121a.7,  8, 11)  of  a  state 
which  receives  funds  under  Part  B  of  the 
Education  of  the  Handicapped  Act,  as 
amended  (20  U.S.C.  1411-1420)  pursuant 
to  a  current  annual  program  plan 
approved  by  the  Commissioner  of 
Education  (pursuant  to  45  CFR  121a.ll3) 
or  a  non-public  school  located  in  such 
state  determined  by  the  state 
educational  agency  to  be  in  full 
compliance  with  all  applicable  state  and 
Federal  special  education  requirements. 

(d)  “Area  Education  Program 
Administrator”  means  the  Bureau 
official  in  charge  of  Bureau  Education 
programs  and  functions  in  a  Bureau 
Area  Office  and  who  reports  to  the 
Director. 

(e)  “Assistant  Secretary"  means  the 
Assistant  Secretary  of  Indian  Affairs, 
Department  of  the  Interior,  or  his/her 
designee. 

(f)  “Blind”  means  the  possession  of  a 
central  visual  acuity  of  20/200  or  less  in 
the  better  eye  with  correcting  glasses,  or 
a  peripheral  field  of  vision  so  contracted 
that  its  widest  diameter  is  less  than  20%. 

(g)  “Boarding  school”  means  a  Bureau 
school  offering  residential  care  and 
support  services  as  well  as  an  academic 
program. 

(h)  “Bureau”  means  the  Bureau  of 
Indian  Affairs  of  the  Department  of  the 
Interior. 

(i)  “Child  identification”  means  the 
identification,  location,  and  individual 
evaluation  of  handicapped  children. 

(j)  “Cooperative  agreements”  means 
an  agreement  between  schools  operated 
or  funded  by  the  BIA  and  state  and  local 
education  agencies  for  the  provision  of 
special  education  and  related  services 
to  handicapped  children  enrolled  or 
eligible  to  be  enrolled  in  the  BIA  school. 

(k)  “Counseling  services”  means 
services  provided  by  qualified  social 
workers  (with  training  as  counselors), 
psychologists,  guidance  counselors,  or 
other  qualified  personnel. 

(l)  “Director”  means  the  Director, 
Office  of  Indian  Education  Programs. 

(m)  "The  Division”  means  the  Division 
of  Exceptional  Education,  Office  of 
Indian  Education  Programs,  Bureau  of 
Indian  Affairs,  Department  of  the 
Interior. 

(n)  “Deaf’  means  a  hearing 
impairment  which  is  so  severe  that  the 
child  is  impaired  in  processing  linguistic 
information  through  hearing,  with  or 
without  amplification,  and  which 
adversely  affects  a  child’s  education 
performance. 

(o)  “EHA”  means  Part  B  of  the 
Education  of  the  Handicapped  Act  as 
amended  by  the  Education  for  All 


Handicapped  Children  Act  of  1975  (Pub. 
L.  94-142),  20  U.S.C.  1411-1420,  and  the 
regulations  issued  by  the  U.S. 
Department  of  Health,  Education,  and 
Welfare  at  45  CFR  100b;  121a. 

(p)  “Handicapped  child”  means  a 
child  evaluated  in  accordance  with  the 
requirements  of  this  Part  who  is 
determined  to  be  emotionally  disturbed, 
learning  disabled,  mentally  retarded, 
hard  of  hearing,  deaf,  deaf-blind,  speech 
impaired,  severe  language  disordered, 
visually  impaired,  multihandicapped, 
orthopedically  impaired,  otherwise 
health  impaired  or  handicapped,  and 
who  requires  special  education  and 
related  services. 

(q)  “Hard  of  hearing”  means  a  hearing 
impairment,  whether  permanent  or 
fluctuating,  which  adversely  affects  a 
child’s  educational  performance  but 
which  is  not  included  under  the 
definition  of  “deaf’  in  this  section. 

(r)  “Independent  educational 
evaluation”  means  an  evaluation 
conducted  by  a  qualified  examiner  who 
is  not  employed  by  the  Agency 
responsible  for  the  education  of  the 
child  in  question. 

(s)  “Individualized  Education 
Program”  (IEP)  means  the  written 
individualized  education  program  for  a 
handicapped  child  which  sets  forth  the 
child’s  present  level  of  education 
performance,  determines  annual  goals 
and  short  term  instruction  objectives, 
and  describes  the  specific  special 
education  and  related  services  to  be 
provided  to  the  child  in  the  least 
restrictive  environment  consistent  with 
all  of  the  requirements  of  §  3lk.32-37  of 
this  part. 

(t)  "Indian”  means  a  person  who  is  a 
member  of  an  Indian  tribe. 

(u)  “Indian  Tribe”  means  any  Indian 
Tribe,  Band,  Nation,  Rancheria,  Pueblo, 
Colony  or  Community,  including  any 
Alaska  Native  village  or  regional  or 
village  corporation  as  defined  in  or 
established  pursuant  to  the  Alaska 
Native  Claims  Settlement  Act  (85  Stat. 
688)  which  is  recognized  by  the 
Assistant  Secretary  as  eligible  for  the 
special  programs  and  services  provided 
through  the  Bureau  to  Indians  because 
of  their  status  as  Indians. 

(v)  “Individual  or  group  Intelligent 
Quotient  (IQ)  test”  means  any  group  or 
individual  test,  device,  or  measure 
which  purports,  or  is  used,  to  assess  a 
child’s  current  or  future  mental  abilities; 
capacity;  intellectual  functioning; 
retarded  intellectual  development  or 
aptitude,  but  does  not  include 
achievement  tests  or  adaptive  behavior 
scales. 

(w)  “In-service  training”  means  any 
training  other  than  that  received  by  an 


64474 


Federal  Register  /  Vol.  45,  No.  190  /  Monday,  September  29,  1980  /  Proposed  Rules 


individual  in  a  full-time  program  which 
leads  to  a  degree. 

(x)  “Least  restrictive  environment” 
means  the  educational  placement  of  a 
handicapped  child. 

(y)  "Major  body  system”  means  any 
of  the  following  body  systems: 
neurological;  musculoskeletal;  special 
sense  organs;  respiratory,  including 
speech  organs;  cardiovascular; 
reproductive;  digestive,  genitourinary; 
hemic  and  lymphatic;  skin;  and 
endocrine. 

(z)  "Major  life  activities”  means 
functions  such  as  caring  for  one’s  self, 
performing  manual  tasks,  walking, 
seeing,  hearing,  speaking,  breathing, 
learning,  and  working. 

(aa)  “Mentally  retarded"  means 
significantly  subaverage  general 
intellectual  functioning  existing 
concurrently  with  deficits  in  adaptive 
behavior  and  manifested  during  the 
developmental  period,  which  adversely 
affects  a  child’s  educational 
performance. 

(bb)  “Multi-handicapped"  means 
concomitant  impairments  (such  as 
mentally  retarded-blind,  mentally 
retarded-orthopedically  impaired,  deaf, 
blind,  etc.,  but  not  including  speech 
impaired),  the  combination  of  which 
causes  such  severe  educational 
problems  that  they  cannot  be 
accommodated  in  special  education 
programs  solely  for  one  of  the 
impairments. 

(cc)  “Native  language"  when  used 
with  reference  to  a  person  of  limited 
English-speaking  ability,  means  the 
language  normally  used  by  that  person, 
or  in  the  case  of  a  child,  the  language 
(including  sign  language  and  braille 
notation)  normally  used  by  the  parents 
of  the  child. 

(dd)  “Orthopedically  impaired”  means 
a  severe  orthopedic  impairment  which 
adversely  affects  a  child’s  educational 
performance.  The  term  includes 
impairments  caused  by  congenital 
anomaly  (e.g.,  clubfoot,  absence  of 
member,  etc.),  impairments  caused  by 
disease  (e.g.,  polio-myelitis,  bone 
tuberculosis,  etc.),  and  impairments 
from  other  causes  (e.g.,  cerebral  palsy, 
amputations,  and  fractures  or  burns 
which  cause  contractures). 

(ee)  “Other  health  impaired”  means 
limited  strength,  vitality  or  alertness, 
due  to  chronic  or  acute  health  problems 
such  as  a  heart  condition,  tuberculosis, 
rheumatic  fever,  nephritis,  asthma, 
hemophilia,  epilepsy,  lead  poisoning, 
leukemia,  or  diabetes,  which  adversely 
affects  a  child's  educational 
performance. 

(ff)  “Parent”  means  a  parent,  a 
guardian,  a  person  acting  as  a  parent  of 
a  child,  or  a  surrogate  parent  provided 


that  the  rights  and  responsibilities  of  a 
parent  established  by  this  Part  shall  be 
exercised  directly  by  a  handicapped 
child  who  attains  the  age  of  eighteen 
years  unless  such  child  has  been 
determined  to  be  in  continuing  minority 
by  a  court  of  the  state  or  tribal  court. 

(gg)  "Parental  consent”  is  fully 
informed  parental  consent  as  defined  in 
§  31k.52  of  this  Part. 

(hh)  “Parent  counseling  and  training" 
means  assisting  parents  in 
understanding  the  special  needs  of  their 
child  and  providing  parents  with 
information  about  child  development. 

(ii)  “Physical  education”  means  the 
development  of  physical  and  motor 
fitness;  fundamental  motor  skills  and 
patterns;  and  skills  in  aquatics,  dance 
and  individual  and  group  games  and 
sports.  The  term  includes  special 
physical  education,  adapted  physical 
education,  movement  education  and 
motor  development. 

(jj)  “Related  services”  means 
transportation  and  such  developmental, 
corrective,  and  other  supportive  services 
as  are  required  to  assist  a  handicapped 
child  to  benefit  from  special  education 
and  includes  speech  pathology  and 
audiology,  psychological  services, 
physical  and  occupational  therapy, 
recreation,  early  identification  and 
assessment  of  disabilities  in  children, 
counseling  services,  and  medical 
services  for  diagnostic  or  evaluation 
purposes.  The  term  also  includes  school 
health  services,  social  work  services  in 
schools,  and  parent  counseling  and 
training. 

(kk)  “School”  means  an  educational 
or  residential  center  operated  by  or 
under  contract  with  the  Bureau  of  Indian 
Affairs  offering  services  to  Indian 
students  under  the  authority  of  a  local 
school  board  and  the  direction  of  a  local 
school  supervisor.  A  school  may  be 
located  on  more  than  one  physical  site. 
The  term  "school”,  unless  otherwise 
specified,  is  meant  to  encompass  day 
schools,  boarding  schools,  previously 
private  schools,  cooperative  schools, 
and  contract  schools  as  those  terms  are 
commonly  used.  The  term  "school”  shall 
also  encompass  private  schools/ 
facilities/institutions,  with  which  the 
Bureau  of  Indian  Affairs  may  contract 
for  services  to  handicapped  Indian 
children. 

(11)  “Section  504”  means  section  504  of 
the  Rehabilitation  Act  of  1973,  29  U.S.C. 
706  and  the  regulation  issued  by  the  U.S, 
Department  of  Health,  Education,  and 
Welfare  at  45  CFR  Part  84. 

(mm)  “Seriously  emotionally 
disturbed”  means  a  condition  exhibiting 
one  or  more  of  the  following 
characteristics  over  a  long  period  of 
time  and  to  a  marked  degree,  which 


adversely  affects  educational 
performance  including: 

(1)  An  inability  to  learn  which  cannot 
be  explained  by  intellectual,  sensory,  or 
health  factors; 

(2)  An  inability  to  build  or  maintain 
satisfactory  interpersonal  relationships 
with  peers  and  teachers; 

(3)  Inappropriate  types  of  behavior  or 
feelings  under  normal  circumstances; 

(4)  A  general  pervasive  mood  of 
unhappiness  or  depression;  or 

(5)  A  tendency  to  develop  physical 
symptoms  or  fears  associated  with 
personal  or  school  problems. 

The  term  includes  children  who  are 
autistic  or  schizophrenic.  The  term  does 
not  include  children  who  are  socially 
maladjusted,  unless  it  is  determined  that 
they  are  emotionally  disturbed. 

(nn)  “Special  education"  means 
specially  designed  instruction,  at  no  cost 
to  the  parent,  to  meet  the  unique  needs 
of  a  handicapped  child,  including 
classroom  instruction,  instruction  in 
physical  education,  home  instruction, 
and  the  instruction  in  hospitals  and 
institutions. 

(oo)  “Special  education  coordinator" 
means  the  qualified  full-time  employee 
of  an  Area/Agency  responsible  for 
ensuring  that  all  requirements  of  this 
part  are  complied  with  by  the  schools 
within  the  jurisdiction  of  the  Area/ 
Agency. 

(pp)  “Specific  learning  disabled” 
means  a  disorder  in  one  or  more  of  the 
basic  psychological  processes  involved 
in  understanding  or  in  using  language, 
spoken  or  written,  which  may  manifest 
itself  in  an  impaired  ability  to  listen, 
think,  speak,  read,  write,  spell,  or.  to  do 
mathematical  calculations.  The  term 
includes  such  conditions  as  perceptual 
handicaps,  brain  injury,  minimal  brain 
dysfunction,  dyslexia,  and 
developmental  aphasia.  The  term  does 
not  include  children  who  have  learning 
problems  which  are  primarily  the  result 
of  visual,  hearing,  or  motor  handicaps, 
or  mental  retardation,  or  emotional 
disturbance,  or  of  environmental, 
cultural,  or  economic  disadvantage. 

(qq)  "Speech  impaired"  means  a 
communication  disorder,  such  as 
stuttering,  impaired  articulation,  a 
language  impairment,  or  a  voice 
impairment,  which  adversely  affects  a 
child’s  educational  performance. 

(pp)  “Supervisor”  or  “school 
supervisor"  means  the  individual  in  the 
position  of  ultimate  authority  at  any 
school. 

(rr)  “Tribally  operated  contract 
school”  means  a  school  (other  than  a 
public  school)  which  is  financially 
assisted  under  a  contract  with  the 
Bureau. 
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(ss)  “Visually  impaired”  means  a 
visual  impairment  which,  even  with 
correction,  adversely  affects  a  child's 
educational  performance,  this  term 
includes  partially  seeing,  but  not  fully 
blind  children. 

(tt)  “Vocational  education”  means 
organized  educational  programs  which 
are  directly  related  to  the  preparations 
of  individuals  for  paid  or  unpaid 
employment,  or  for  additional 
preparation  for  a  career  requiring  other 
than  a  baccalaureate  or  advanced 
degree. 

Subpart  B— Identification  and 
Evaluation  of  Handicapped  Children 

§31k.11  Child  find. 

Each  agency  must  continually  seek 
out,  identify  and  locate  every  child 
within  its  jurisdiction  between  the  ages 
of  birth  and  twenty-two  years  who  is 
suspected  of  being  a  handicapped  child 
in  need  of  special  education  and  related 
services.  Off-reservation  boarding 
schools  shall  confine  child  find  activities 
to  the  in-school  identification  described 
in  §  3lk.l2(c)  of  this  Part.  A  formal  child 
find  effort  must  be  conducted  at  least 
once  each  school  year  and  must  include 
procedures  to  identify  children: 

(a)  Enrolled  in  a  regular  education 
program  operated  by  the  schools  of  the 
agency; 

(b)  Enrolled  in  a  pre-school  or  day¬ 
care  program  on  or  near  the  reservation; 

(c)  Currently  out-of-school,  including 
dropouts  and  excluding  children  who 
have  graduated  or  otherwise 
successfully  completed  programs. 

§  31k.12  Child  find— Elements. 

Each  agency  shall,  at  a  minimum, 
ensure  that  each  school  singly,  or  in 
concert  with  another  school: 

(a)  Conduct  a  formal  community 
survey  (by  telephone,  mail,  door-to-door 
or  through  any  other  effective  method(s) 
of  children  of  all  ages  to  identify 
children  who  may  be  in  need  of  special 
education  services. 

(b)  Regularly  present  or  distribute 
information  at  tribal  government  or 
agency  meetings,  tribal  fairs,  chapter/ 
district  meetings,  etc. 

(c)  Establish  a  system  of  in-school 
identification  by  which  each  local 
supervisor  refers,  for  an  individual 
evaluation,  children  whose  academic 
performance,  attendance,  or  other 
behavior  indicates  the  possibility  of  a 
physical  or  mental  impairment. 

(d)  Establish  a  procedure  by  which 
child  identification  data  is  regularly 
collected  from  the  Indian  Health 
Service,  local  Headstart  programs,  day 
care  facilities,  group  homes,  local  public 
and  non-public  schools,  the  state 


education  agency  (of  the  state  in  which 
the  school  is  located),  tribal  agencies 
and  organizations  and  any  other 
appropriate  education,  health,  welfare 
or  social  service  organization  in  the 
community  served  by  the  school.  A 
formal  procedure  for  the  exchange  of 
information  between  the  State 
Organizational  Unit  conducting  the 
Early  Periodic  Screening,  Diagnosis  and 
Treatment  Program,  (mandated  by  Title 
XIX  of  the  Social  Security  Act)  for  the 
state  in  which  the  school  is  located  and 
the  Agency  in  which  the  school  is 
located  shall  be  established  within  180 
days  from  the  effective  date  of  this  part. 

(e)  Publish  public  information  articles 
and  programs  in  local  media,  including 
announcements  of  times,  dates  and 
places  of  free  orientation  workshops 
and  free  screening. 

(f)  Initiate  annual  community-wide 
communication  to  all  parents  to  describe 
the  special  education  which  is  available 
and  to  accept  referrals  of  any  child  for 
evaluation.  Such  communication  shall 
emphasize  the  availability  of  programs 
and  services  for  school  age  children. 

§31k.13  Register  of  children. 

Each  school  shall  maintain  a  current 
register  of  handicapped  children  within 
its  jurisdiction.  The  following 
information  for  each  child  shall  be 
included: 

(a)  Name  of  child; 

(b)  Address  and  telephone  number; 

(c)  Date  of  birth; 

(d)  Full  name  of  parent(s); 

(e)  Date  referral  received; 

(f)  Date  of  evaluation; 

(g)  Date  of  IEP  meeting; 

(h)  Date  of  placement; 

(i)  Date(s)  of  required  parental 
consents;  and 

(j)  Handicapped  condition. 

§  31k. 14  General  entry  screening. 

Each  school  shall  participate  in  a 
screening  program  for  all  newly  enrolled 
children  in  the  school.  Such  screening 
shall  be  conducted  by  the  Agency 
serving  the  school  in  order  to  identify 
those  children  who  should  be  referred 
for  a  full  individual  evaluation.  The 
general  entry  level  screening  shall 
consist  of  the  following  elements 
appropriately  adapted  for  use  with 
children  of  his/her  particular  age. 

(a)  Information  from  parents,  through 
interviews,  questionnaires,  or  other 
formal  and  informal  techniques, 
including: 

(1)  the  age  at  which  developmental 
milestones  were  attained, 

(2)  existence  of  possible  need  for 
special  education, 

(3)  results  of  previous  assessments 
and  evaluations, 


(4)  history  of  placement  in  special 
education  programs, 

(5)  history  of  treatment  received  for 
disabilities,  and 

(6)  current  description  of  the  child  and 
other  medical  history. 

(b)  An  appropriate  vision  screening. 

(c)  An  appropriate  hearing  screening. 

(d)  A  screening,  separately  and  in 
integration,  of  the  child’s  visual, 
auditory  and  motor  functioning  in 
practical  tasks  and  activities. 

(e)  A  screening  of  the  child’s  language 
functioning. 

§  31k. 15  Waiver  of  general  entry 
screening. 

The  general  entry  screening  may  be 
waived  if  the  parents  arrange  at  their 
expense  for  the  results  of  an  equivalent 
screening  as  determined  by  the  school 
or  if  an  equivalent  screening  in  the 
opinion  of  the  school  has  been 
completed  during  the  preceding  six 
months  and  has  been  made  available  to 
the  school. 

§  31k.16  Screening  personnel. 

The  school  shall  utilize  screening 
personnel  who  are  certified,  licensed,  or 
qualified  to  do  the  specific  screening 
which  is  being  performed. 

§  31k.17  Report  of  general  entry 
screening. 

Within  10  days  of  the  completion  of 
the  screening  the  school  shall  inform  the 
parents  of  the  child  of  the  results  of  the 
general  entry  screening  and  of  the 
opportunity  for  the  parents  to  discuss 
the  results  with  the  appropriate  school 
personnel.  The  screening  report  shall 
note  any  difficulties  which  were 
observed  during  the  screening  in  the 
child’s  cognitive,  social,  or  emotional 
functioning.  The  child’s  parents  shall  be 
notified  at  once  of  any  immediate  illness 
or  danger  to  the  child  discovered  by  the 
screening  process,  and  of  the  procedures 
the  school  will  follow  to  insure  the 
child’s  safety.  Where  the  results  of  the 
general  entry  screening  indicate  a 
reasonable  likelihood  that  a  child  has  a 
need  of  special  education,  the  results  of 
the  screening  shall  be  fully  discussed 
with  the  child’s  parents  and  current  or 
prospective  teacher.  If  the  child  is 
involved  an  early  childhood  program  at 
the  time  of  the  screening,  the  results 
shall  be  discussed  fully  with  the  child’s 
early  childhood  teacher(s). 

§  31k. 18  Individual  evaluations. 

(a)  An  individual  evaluation  must  be 
proposed  for  parental  consent  for  any 
child  who  is  suspected  of  being  a 
handicapped  child  and  in  need  of 
special  education  and  related  services. 

(b)  An  individual  evaluation  shall  also 
be  conducted  if: 
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(1)  A  parent  challenges,  through  a  due 
process  hearing,  a  decision  made  by  a 
school  to  discontinue  further  child 
identification  activities  (i.e.,  not  propose 
an  individual  evaluation)  pursuant  to 
this  Part; 

(2)  A  significant  change  in  educational 
placement  of  a  child  is  proposed  by 
either  the  school,  or  the  parent,  or  both; 

(3)  A  child  is  currently  enrolled  in  a 
special  education  program  whose  last 
individual  evaluation  occurred  three  or 
more  years  ago; 

(4)  It  is  requested  in  writing  by  the 
handicapped  child's  teacher,  the  school 
supervisor,  or  by  the  Special  Education 
Coordinator; 

(5)  A  parent  challenges  a  decision  by 
a  school  to  deny  an  individual 
evaluation. 

§  31k. 19  Evaluation  procedures. 

(a)  Reasonable  effort  must  be  made 
by  the  school  to  obtain  parental  consent. 
If,  after  twenty  days  from  the  date  the 
parent  is  notified  of  the  proposed 
evaluation,  the  parent  has  denied  or 
failed  to  give  approval  for  the  individual 
evaluation,  the  school  shall  either: 

(1)  Determine  that  it  erred  in 
proposing  the  individual  evaluation;  or 

(2)  Commence  the  override  procedure 
set  forth  in  Section  31k.59  of  this  part. 

(b)  Each  school  shall  insure  that  the 
parents  of  each  child  referred  for  an 
evaluation,  as  well  as  the  child,  who  is 
at  least  twelve  (as  a  matter  of  right)  or 
who  is  younger  than  twelve  when 
appropriate,  have  an  opportunity  to 
meet  with  the  evalution  personnel  of  the 
Agency  prior  to  the  date  of  the 
evaluation  to  discuss  the  reasons  for  the 
referral  and  the  nature  of  the  evaluation, 
including,  with  parental  approval,  the 
possibility  of  a  home  visit. 

(c)  A  child  who,  at  the  time  of  referral 
for  evaluation,  was  in  the  regular 
education  program,  shall  remain  in  that 
regular  education  program,  unless  the 
school  or  the  child's  parents  submit  a 
written  statement  showing  that  the 
child's  remaining  in  such  program 
endangers  the  health  or  safety  of  the 
child  or  substantially  disrupts  such 
program  for  other  children.  If  the 
showing  is  made,  the  school  supervisor 
may  approve  a  temporary  change  in 
placement  (;.e„  to  a  special  education 
setting  other  than  the  regular  classroom) 
on  an  emergency  basis  in  accordance 
with  §  31k.27  of  this  part. 

§  3 Ik. 20  Individual  evaluation  objectives. 

The  objectives  of  an  individual 
evaluation  are  to: 

(a)  Determine  whether  a  child  is 
handicapped; 

(b)  Diagnose  and  evaluate  the  nature 
and  extent  of  the  effect  of  such 


impairment  or  condition  on  the 
educational  performance  of  the  child; 

(c)  Assess  the  need  for  special 
education  and  related  services. 

§  31k. 21  Formation  of  multi-disciplinary 
evaluation  teams. 

(a)  The  School  Supervisor,  or 
designee,  will  be  responsible  for  the 
overall  conduct  of  the  individual 
evaluation  and  shall  collect  and  review 
all  pertinent  information  regarding  the 
child  to  be  evaluated. 

(b)  The  Special  Education  Coordinator 
shall  coordinate  the  selection  of  a  multi¬ 
disciplinary  evaluation  team  for  the 
conduct  of  the  evaluation. 

§  3 Ik. 22  Composition  of  multi-disciplinary 
evaluation  teams. 

The  multi-disciplinary  evaluation 
team  shall  be  composed  of  certified 
persons  appropriate  to  a  complete 
assessment  of  the  suspected  disability. 

In  all  cases  the  classroom  teacher  (or 
other  instructional  staff  member) 
familiar  with  the  child  and  a  person 
knowledgeable  with  respect  to  the 
suspected  disability  must  be  included  on 
the  team. 

§  31k. 23  Content  of  individual  evaluation. 

Each  individual  evaluation  must 
include: 

(a)  An  assessment  of  the  child’s 
educational  status  which  includes: 

(1)  History  of  the  child’s  education; 

(2)  Comparison  of  the  level  of 
educational  attainment  of  the  child  with 
the  achievement  of  other  children  of  his/ 
her  age  group. 

(b)  An  assessment  by  a  teacher  who 
has  recently  taught  or  is  currently 
teaching  the  child  in  a  classroom  or 
other  teaching  situation  which  includes: 

(1)  An  analysis  of  the  child’s 
performance  with  a  comparison  of  those 
abilities  to  the  tasks  which  are 
contained  in  the  regular  education 
program; 

(2)  A  statement  of  school  readiness, 
functioning  or  achievement;  description 
of  the  child's  behavioral  adjustment; 
and, 

(3)  A  statement  of  the  child’s 
attentional  capacity,  motor 
coordination,  activity  levels  and  patters, 
communication  skills,  memory  and 
social  relations  with  groups,  peers,  and 
adults. 

(c)  When  deemed  necessary: 

(1)  A  comprehensive  health 

assessment  by  a  physician  which 
identifies  medical  problems  that  may 
affect  the  child’s  education,  such  as: 

(i)  Physical  constraints; 

(ii)  Chronic  illness; 

(iii)  Neurological  and  sensory  deficits; 

(iv)  Developmental  dysfunction  and 
needs; 


(v)  Emotional  and  psychological 
condition;  and 

(vi)  Nutritional  state. 

(2)  An  assessment  by  a  psychologist,  * 
including  an  individual  psychological 
examination  culminating  in  specific 
recommendations,  based  upon  the 
child's: 

(i)  Developmental  and  social  history; 

(ii)  Observation  of  the  child  in 
familiar  surroundings  (such  as  a 
classroom); 

(iii)  Sensory; 

(iv)  Motor; 

(v)  Language; 

(vi)  Perceptual; 

(vii)  Attention  span; 

(viii)  Cognitive; 

(ix)  Affective; 

(x)  Attitudinal; 

(xi)  Self-image; 

(xii)  Interpersonal; 

(xiii)  Behavioral;  and 

(xiv)  Interest  and  vocational  factors, 
in  regard  to  their  maturity,  integrity  and 
dynamic  interaction  within  the 
educational  context. 

(3)  An  assessment  by  a  nurse,  social 
worker  or  a  guidance  counselor  of 
pertinent  family  history  and  home 
situation  factors  including  a  description 
of  the  family  and  individual 
developmental  history,  an  estimate  of 
adaptive  behavior  at  home,  in  the 
neighborhood  and  in  local  peer  groups. 
Estimates  of  adaptive  behavior  shall  be 
based  to  the  greatest  possible  degree  on 
information  obtained  by  direct 
observation  of  the  child  or  direct 
interview  of  the  child  in  the  home 
setting. 

’  (d)  For  a  child  between  the  ages  of 
twelve  and  twenty-two  years,  a 
thorough  diagnostic  assessment  of  the 
ability  of  the  child  to  benefit  from 
regular  or  specially  designed  vocational 
education  programs  including,  as 
appropriate,  an  appraisal  of  the  child’s 
pattern  of  work  behavior,  ability  to 
acquire  occupational  skill  and  capacity 
for  successful  job  performance  in 
conformance  with  the  vocational 
education  requirements  to  be  specified 
in  the  rules  and  regulations  of  the  Indian 
School  Equalization  Program. 

§  31k. 24  Test  administration. 

Agencies  shall  insure,  at  a  minimum, 
that: 

(a)  Tests  and  other  evaluation 
materials: 

(1)  Are  provided  and  administered  in 
the  child's  native  language  or  other 
mode  of  communication,  unless  it  is 
clearly  not  feasible  to  do  so; 

(2)  Have  been  validated  for  the 
specific  purpose  for  which  they  are 
used;  and 
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(3)  Are  administered  by  trained 
personnel  in  conformance  with  the 
instructions  provided  by  their  producer; 

(b)  Tests  and  other  evaluation 
materials  include  those  tailored  to 
assess  specific  areas  of  educational 
need  and  not  merely  those  which  are 
designed  to  provide  a  single  general 
intelligence  quotient; 

(c)  Tests  are  selected  and 
administered  so  as  best  to  ensure  that 
when  a  test  is  administered  to  a  child 
with  impaired  sensory,  manual,  or 
speaking  skills,  the  test  results 
accurately  reflect  the  child’s  aptitude  or 
achievement  level  or  whatever  other 
factors  the  test  purports  to  measure 
rather  than  reflecting  the  child’s 
impaired  sensory,  manual,  or  speaking 
skills  (expcept  where  those  skills  are  the 
factors  which  the  test  purports  to 
measure); 

(d)  No  single  procedure  is  used  as  the 
sole  criterion  for  determining  an 
appropriate  educational  program  for  a 
child; 

(e)  The  child  is  assessed  in  all  areas 
related  to  the  suspected  disability, 
including,  where  appropriate,  health, 
vision,  hearing,  social  and  emotional 
status,  general  intelligence,  academic 
performance,  communicative  status,  and 
motor  abilities; 

(f)  Tests,  to  the  greatest  extent 
possible,  are  free  from  racial,  cultural 
and  sex  bias;  and 

(g)  Determinations  of  mental 
retardation  are  based  on  an  assessment 
of  a  variety  of  factors  including  adaptive 
behavior  and  past  and  current 
development  activities  (e.g.,  indices  or 
manifestations  of  social,  intellectual, 
adaptive,  verbal,  motor,  language, 
emotional  and  self-care  development  for 
age). 

§  31k. 25  Location  of  evaluation. 

(a)  The  evaluation  shall  take  place  in 
geographical  proximity  to  the  school 
unless  moving  the  child  to  such  a 
location  would  seriously  endanger  the 
health  or  safety  of  the  child  or  of  others. 
Such  determination  shall  be  made 
jointly  by  the  child’s  parents  and  the 
school. 

(b)  When  a  child  has  been  referred  for 
an  evaluation  and,  at  the  time  of  such 
referral,  such  child  is  in  a  hospital  or  is 
otherwise  living  away  from  home,  the 
Agency  shall  make  appropriate 
arrangements  for  the  provision  of  the 
evaluation. 

§  3 Ik. 26  Multi-disciplinary  evaluation  team 
procedures. 

(a)  Each  individual  evaluation  must  be 
completed,  with  full  attention  to  its 
comprehensiveness  and  thoroughness, 
within  thirty  days  from  the  date  of 


written  parental  consent.  An  extension 
of  time  of  thirty  additional  days  may  be 
approved  in  writing  by  the  Agency 
Superintendent  for  Education  after 
written  documentation  by  the  school 
that  unusual  circumstances  exist 
preventing  completion  of  the  individual 
evaluation  in  the  specified  time.  No 
more  than  one  extension  may  be 
approved  in  connection  with  a  single 
individual  evaluation  unless  approved 
in  writing  by  the  Director. 

(b)  The  comprehensive  assessment 
must  reflect  a  compilation  of 
information  drawn  from  different 
assessment  sources.  The  depth  of  the 
assessment  in  each  area  will  vary  based 
on  the  initial  review  of  screening 
information  conducted  by  the  Special 
Education  Coordinator.  The  weight 
given  to  each  source  area  must  be  made 
of  any  discrepancies  between  formal 
test  results  and  the  child’s  customary 
behavior  and  daily  activities,  and  of  any 
discrepancies  among  test  results. 

(c)  The  Special  Education  coordinator 
is  responsible  for  ensuring  that  full  and 
complete  records  of  information 
collected  or  generated  in  connection 
with  an  individual  evaluation  are 
maintained.  A  report  setting  forth  a  full 
written  explanation  of  the  findings  and 
the  recommendations  made  by  the 
multi-disciplinary  evaluation  team  must 
be  prepared.  The  report  must  include: 

(1)  A  description  of  the  child’s  present 
level  of  functioning; 

(2)  A  description  of  the  needs  of  the 
child  in  rank  order  of  importance; 

(3)  A  recommendation  of  the  types  of 
services  which  should  be  provided  for 
each  listed  need; 

(4)  A  written  summary  of  the 
procedures  employed,  the  results,  and 
the  diagnostic  impression; 

(5)  A  proposed  date  for  the  review  of 
the  child’s  progress  prior  to  the  annual 
review,  if  such  assessment  so  indicates; 

(6)  Criteria  by  which  at  that  time,  the 
effectiveness  of  the  child's  program  may 
be  determined;  and 

(7)  Information  sufficient  to  permit  a 
determination  of  the  cultural 
compatibility  between  the  child  and  the 
test  administrator  and  the  testing  (or 
other  evaluative)  environment. 

(d)  Each  member  of  the  multi¬ 
disciplinary  evaluation  team  shall 
certify  in  writing  whether  the  report 
prepared  by  the  team  reflects  his  or  her 
conclusions,  and  if  not,  shall  submit  a 
separate  statement  presenting  his  or  her 
conclusions.  The  report  must  be 
prepared  no  later  than  ten  days  after 
completion  of  the  evaluation. 

(e)  Members  of  the  multi-disciplinary 
evaluation  teams  must  be  responsible 
for  all  aspects  of  the  individual 
evaluation  including  the  selection, 


administration  and  interpretation  of 
evaluation  materials;  the  collection  of 
all  appropriate  social  and  cultural 
background  and  adaptive  behavior 
information  related  to  each  evaluation; 
and  the  confidentiality  of  information 
collected  during  the  individual 
evaluation. 

(f)  The  multi-disciplinary  evaluation 
team  may  use  and  decide  to  rely  in 
whole  or  in  part  on  information 
collected  in  another  school  attended  by 
the  child  during  the  twelve  months 
which  preceded  the  initiation  of  the 
individual  evaluation. 

§  31k.27  Emergency  evaluation  and 
placement 

(a)  Where  a  child  demonstrates 
documented  instances  of  dangerously 
assaultive  or  self-abusive  behavior,  the 
child  shall  be  referred  immediately  by 
the  School  Supervisor  to  the  Special 
Education  Coordinator  for  an  emergency 
evaluation  which  shall  be  convened  by 
the  Agency  the  same  day.  The  Agency 
shall,  no  later  than  the  following  day, 
determine  that  an  emergency  placement 
of  the  child  on  a  temporary  basis  is 
unwarranted  or  shall  recommend  a 
temporary  placement  for  the  child  for  a 
period  not  to  exceed  ten  days. 

(b)  The  parent  shall  be  informed 
immediately  of  the  child’s  behavior  and 
shall  participate  (if  possible  within  the 
constraints  of  time)  in  the  emergency 
evaluation  and  related  placement 
decision  and  no  special  placement  shall 
be  made  without  the  prior  notification  of 
the  child’s  parent. 

(c)  Within  ten  days  after  the 
completion  of  the  emergency  evaluation, 
a  comprehensive  individual  evaluation, 
with  written  parental  consent,  shall  be 
completed  consistent  with  the 
provisions  of  this  part 

§  3 1  k.28  Independent  educational 
evaluation. 

(a)  The  parents  of  a  handicapped 
child  have  the  right  under  this  part  to 
obtain  an  independent  educational 
evaluation  of  die  child,  subject  to 
paragraphs  (b)  through  (f)  of  this  section. 
Each  School/ Agency  shall  provide  to 
parents,  on  request,  information  about 
where  an  independent  educational 
evaluation  may  be  obtained. 

(b)  A  parent  has  the  right  to  an 
independent  educational  evaluation  at 
public  expense  if  the  parent  disagrees 
with  an  evaluation  obtained  by  the 
school  or  agency.  However,  the  school 
or  agency  may  initiate  a  hearing  to  show 
that  its  evaluation  is  appropriate.  If  the 
final  decision  is  that  the  evaluation  is 
appropriate,  the  parent  still  has  the  right 
to  an  independent  educational 
evaluation,  but  not  at  school  expense. 
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§  3 Ik. 29  Additional  procedures  for 
evaluating  specific  learning  disabilities. 

(c)  If  the  parent  obtains  an 
independent  educational  evaluation  at 
private  expense,  the  results  of  the 
evaluation: 

(1)  Must  be  considered  by  the  school 
in  any  decision  made  with  respect  to  the 
provision  of  a  free  appropriate  public 
education  to  the  child;  and 

(2)  May  be  presented  as  evidence  at  a 
hearing  regarding  that  child. 

(d)  If  a  hearing  officer  requests  an 
independent  educational  evaluation  as 
part  of  a  hearing  the  cost  of  the 
evaluation  must  be  at  school  or  Agency 
expense. 

fe)  Whenever  an  independent 
evaluation  is  at  school  or  Agency 
expense,  the  criteria  under  which  the 
evaluation  is  obtained,  including  the 
location  of  the  evaluation  and  the 
qualifications  of  the  examiner,  must  be 
the  same  as  the  criteria  which  the  school 
or  Agency  uses  when  it  initiates  an 
evaluation. 

(a)  In  evaluating  a  child  suspected  of 
having  a  specific  learning  disability,  in 
addition  to  the  requirements  of  §  31k.22, 
each  Agency  shall  include  on  the  multi¬ 
disciplinary  evaluation  team: 

(1)  The  child’s  regular  teacher;  or 

(2)  If  the  child  does  not  have  a  regular 
teacher,  a  regular  classroom  teacher 
qualified  to  teach  a  child  of  his  or  her 
age;  or 

(3)  For  a  child  of  less  than  school  age, 
an  individual  qualified  to  teach  a  child 
of  his  or  her  age;  and 

(4)  At  least  one  person  qualified  to 
conduct  individual  diagnostic 
examinations  of  children,  such  as  a 
school  psychologist,  speech-language 
pathologist,  or  remedial  reading  teacher. 

(b)  At  least  one  team  member  other 
than  the  child's  regular  teacher  shall 
observe  the  child’s  academic 
performance  in  the  regular  classroom 
setting.  (In  the  case  of  a  child  of  less 
than  school  age  or  out  of  school,  a  team 
member  shall  observe  the  child  in  an 
environment  appropriate  for  a  child  of 
that  age.) 

(c)  The  team  may  determine  that  a 
child  has  a  specific  learning  disability  if: 

(1)  The  child  does  not  achieve 
commensurate  with  his  or  her  age  and 
ability  levels  in  one  or  more  of  the  areas 
listed  in  paragraphs  (c)(2)  of  this  section, 
when  provided  with  learning 
experiences  appropriate  for  the  child's 
age  and  ability  levels;  and 

(2)  The  team  finds  that  a  child  has  a 
severe  discrepancy  between 
achievement  and  intellectual  ability  in 
one  or  more  of  the  following  areas: 

(i)  Oral  expression; 

(ii)  Listening  comprehension; 

(iii)  Written  expression; 


(iv)  Basic  reading  skill; 

(v)  Reading  comprehension; 

(vi)  Mathematics  calculation;  or 

(vii)  Mathematics  reasoning. 

(d)  The  multi-disciplinary  team  may 
not  identify  a  child  as  having  a  specific 
learning  disability  if  the  severe 
discrepancy  between  ability  and 
achievement  is  primarily  the  result  of: 

(1)  A  visual,  hearing,  or  motor 
handicap; 

(2)  Mental  retardation; 

(3)  Emotional  disturbance;  or 

(4)  Environmental,  cultural  or 
economic  disadvantage. 

(e)  The  multi-disciplinary  team  shall 
prepare  a  written  report  of  the  results  of 
the  evaluation.  The  report  must  include 
a  statement  of: 

(1)  Whether  the  child  has  a  specific 
learning  disability; 

(2)  The  basis  for  making  the 
determination; 

(3)  The  relevant  behavior  noted  during 
the  observation  of  the  child; 

(4)  The  relationship  of  that  behavior 
to  the  child's  academic  functioning; 

(5)  The  educationally  relevant  medical 
findings,  if  any; 

(6)  Whether  there  is  a  severe 
discrepancy  between  achievement  and 
ability  which  is  not  correctable  without 
special  education  and  related  services; 
and 

(7)  The  determination  of  the  team 
concerning  the  effects  of  environmental, 
cultural,  or  economic  disadvantage. 

(f)  Each  team  member  shall  certify  in 
writing  whether  the  report  reflects  his  or 
her  conclusion.  If  it  does  not  reflect  his 
or  her  conclusion,  the  team  member 
must  submit  a  separate  statement 
presenting  his  or  her  conclusions.  The 
report  must  be  prepared  no  later  than  10 
days  after  completion  of  the  evaluation. 

Subpart  C— Provision  of  Special 
Education  and  Related  Services 

§  3 Ik. 30  Free,  appropriate  public 
education. 

(a)  Each  school  must  ensure  that  a 
free,  appropriate  public  education  is 
provided  to  every  handicapped  child 
enrolled  in  the  school  between  the  ages 
of  three  and  twenty-one  years. 

(b)  An  appropriate  education  is  one 
which  meets  the  individual  educational 
needs  of  a  handicapped  child  as 
adequately  as  the  needs  of  other 
children  are  met  in  the  least  restrictive 
educational  setting.  An  appropriate 
education  necessarily  involves  the 
provision  of  regular  education,  special 
education  and  necessary  related  aids  or 
services  and  includes  pre-school, 
elementary  school,  or  secondary  school 
education. 


(c)  The  provision  of  a  free  education  is 
the  provision  of  educational  and  related 
services  without  cost  to  the  child  (or 
parents),  except  for  those  fees  that  are 
imposed  on  a  non-handicapped  child, 
and  may  consist  of  the  provision  of  free 
services  or  the  payment  of  the  costs  of 
the  program.  Transportation  must  be 
provided  in  order  to  assure  access  of 
persons  to  services. 

§  31k.31  Individualized  Education  Program 
(IEP). 

(a)  If,  as  a  result  of  an  individual 
evaluation,  a  child  is  determined  to  be  a 
handicapped  child  and  in  need  of 
special  education  and  related  services, 
schools  are  required  to  develop  an  IEP 
within  thirty  days  from  the  date  of 
receipt  of  the  written  individual 
evaluation  report.  The  IEP  shall  set  forth 
the  approach  which  will  be  taken  to 
ensure  that  the  child  will  be  provided  a 
free,  appropriate  public  education. 

(b)  An  IEP  must: 

(1)  be  in  effect  at  the  beginning  of 
each  school  year  for  every  handicapped 
child  who  has  been  properly  evaluated 
and  who  is  receiving  special  education 
and  related  services  from  that  school; 

(2)  be  in  effect  before  special 
education  or  related  services  are 
provided  to  a  child;  and 

(3)  be  implemented  as  soon  as 
possible  following  the  meeting  described 
in  §  31k. 34. 

§  31k. 32  Content  of  Individualized 
Education  Program  (IEP). 

At  a  minimum,  the  IEP  must  contain: 

(a)  A  statement  of  the  child’s  present 
levels  of  educational  performance; 

(b)  A  statement  of  annual  goals, 
including  short  term  instructional 
objectives; 

(c)  A  statement  of  the  specific  special 
education  and  related  services  to  be 
provided  to  the  child,  and  the  extent  to 
which  the  child  will  be  able  to 
participate  in  regular  educational 
programs; 

(d)  The  projected  dates  for  initiation 
of  services  and  the  anticipated  duration 
of  the  services; 

(e)  Appropriate  objective  criteria  and 
evaluation  procedures  and  schedules  for 
determining,  on  at  least  an  annual  basis, 
whether  the  short  term  instructional 
objectives  are  being  achieved;  and 

(f)  A  description  of  the  nature  and 
duration  of  physical  education  services 
to  be  provided  to  the  child. 

§  3 Ik. 33  IEP  development. 

(a)  Overall  responsibility  for  the 
development  of  each  IEP  rests  with  the 
School  Supervisor. 

(b)  The  IEP  shall  be  developed  by  a 
committee  which  shall  hold  at  least  one 
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meeting  and  includes  among  it  members 
the  following: 

(1)  The  School  Supervisor,  or  designee 
(who  shall  chair  the  committee)  other 
than  the  child’s  teacher,  who  is  qualified 
to  provide,  or  supervise  the  provision  of, 
special  education; 

(2)  The  child’s  teacher  and/or  other 
relevant  instructional  staff; 

(3)  One  pr  both  of  the  child’s  parents; 

(4)  The  child,  where  appropriate;  and 

(5)  Other  individuals  at  the  discretion 
of  the  parent,  agency,  or  school. 

(c)  For  a  handicapped  child  who  has 
been  evaluated  for  the  first  time,  the 
Agency  shall  insure: 

(1)  That  a  member  of  the  evaluation 
team  participates  in  the  meeting;  or 

(2)  That  the  representative  of  the 
school,  the  child’s  teacher,  or  some  other 
person  is  present  at  the  meeting,  who  is 
knowledgeable  about  the  evaluation 
procedures  used  with  the  child  and  is 
familiar  with  the  results  of  the 
evaluation. 

(d)  Upon  receiving  written  application 
from  the  school,  the  Director  may  allow 
the  school  to  postpone  the  development 

,  of  an  initial  IEP  to  the  beginning  of  a 
new  school  year,  if  the  written 
evaluation  report  is  completed  within 
fifteen  days  of  the  end  of  the  current 
school  year  and,  if  the  Director 
determines  that  a  required  member  of 
the  IEP  committee  will  be  unavailable 
during  the  summer  recess. 

(e)  Schools  must  prepare  a  progress 
report  related  to  the  instructional 
objectives  specified  in  the  IEP  for  each 
handicapped  child  and  must  include  it 
with,  in,  or  in  lieu  of  the  grading  report 
prepared  by  the  school  for  all 
elementary  and  secondary  students. 

§  3 Ik. 34  Placement  recommendation  in 
the  IEP. 

(a)  Placement  recommendations  shall 
be  made  by  the  School  Supervisor  in 
concert  with  the  IEP  committee  and 
shall  be  incorporated  in  the  IEP. 

(b)  A  proposed  placement  must  be 
selected  from  the  continuum  of 
alternative  placements  available  to  the 
school.  Schools  may  not  decline  to 
propose  placement  for  a  child  or 
recommend  to  parents  that  a  child  be 
enrolled  “voluntarily”  in  non-public 
school  programs.  In  selecting  from  the 
continuum  of  alternative  settings,  no 
handicapped  child  may  be  proposed  for 
placement  in  any  of  the  settings  listed 
below  outside  of  the  regular  classroom 
unless  it  can  be  demonstrated  that  the 
nature  of  serverity  of  the  child’s 
disability  is  such  that  education  in 
regular  classes  (in  the  school  the  child 
would  attend  if  not  handicapped)  with 
the  use  of  suplementary  aids  and 
services  cannot  be  achieved 


statisfactorily.  Each  school  must  ensure 
that  a  continuum  of  alternative 
placements  which  meets  the  particular 
needs  of  each  enrolled  handicapped 
child  is  available.  Such  alternatives 
should  include: 

(1)  The  regular  classroom; 

(2)  The  regular  classroom  with 
consultation; 

(3)  The  regular  classroom  with 
resource  teacher; 

(4)  The  regular  classroom  with 
itinerant  resource  teacher; 

(5)  The  regular  classroom  in 
conjunction  with  a  resource  room; 

(6)  A  self-contained  special  classroom 
with  part-time  instruction  in  regular 
class; 

(7)  A  self-contained  special  class 
(regular  campus); 

(8)  A  self-contained  special  class  in  a 
special  day  facility; 

(9)  Homebound  instruction;  and 

(10)  Instruction  in  hospitals  and 
residential  facilities. 

(c)  Placement  of  a  handicapped  child 
in  a  boarding  school  operated  by  the 
Bureau  which  concurrently  enrolls  non¬ 
handicapped  children  of  the  same  age 
and  grade  shall  be  considered 
placement  in  a  regular  school  campus. 

(d)  Alternative  placements  may  be 
provided  directly  by  the  school, 
provided  through  cooperative 
arrangements  with  local  and  state 
education  agencies  or,  except  as 
provided  in  (g)  of  this  section,  provided 
through  contractual  arrangments  with 
approved  non-public  schools,  agencies 
or  institutions. 

(e)  Alternative  (9),  homebound 
instruction  may  not  be  selected  unless 
the  handicapped  child; 

(1)  Currently  possesses  a  physical 
impairment  or  illness  which  directly  (or 
because  of  treatment  required) 
precludes  the  movement  of  the  child 
from  a  hospital  or  home  environment  to 
the  general  education  environment;  or 

(2)  Has  been  determined  (after  an 
individual  evaluation)  to  require  a 
program  of  continuous  mental  health 
care  and  treatment  which  would  be 
seriously  disrupted  by  movement  to  the 
general  educational  environment.  The 
proposed  homebound  instruction  should 
permit  the  return  of  the  child  to  the 
general  education  environment  at  a 
specified  date.  The  Director  must  be 
immediately  notified  in  writing  of  each 
homebound  placement  made  by  the 
school. 

(f)  Alternative  placement  (10)  may  not 
be  selected  unless  the  health  or  safety  of 
the  child  precludes  the  child’s 
attendance  at  a  nearby  school  for 
special  education  services. 

(g)  Alternative  placements  (1)— (8)  may 
not  be  provided  through  contractual 


arrangements  with  approved  non-public 
schools,  agencies  or  institutions  if  there 
are  a  sufficient  number  of  handicapped 
children  with  similar  educational  needs 
who  five  within  the  attendance  area 
served  by  the  school  to  justify  the 
allocation  of  one  teacher  pursuant  to 
pupil/teacher  ratios  to  be  established  by 
the  Director  and  published  in  a  BIA 
procedures  manual. 

(h)  Children  both  above  and  below 
the  age  at  which  public  education  is 
mandatory  for  children  who  are  not 
handicapped  may  be  provided  services 
by  a  school  directly  or  through  a  general 
contractual  arrangement  between  the 
school  and  the  Agency  serving  the 
school  so  long  as: 

(1)  The  children  of  the  given  age 
receiving  services  are  handicapped 
children; 

(2)  The  organization  providing  the 
services  complies  with  the  least 
restrictive  environment  requirements  of 
this  part;  and 

(3)  The  school,  Agency  and 
subcontractor  comply  fully  with  all 
applicable  state  and  Federal  laws  and 
regulations  governing  the  provision  of 
services  to  children;  the  facility  in  which 
services  are  provided;  and  the 
qualifications  of  the  staff  providing 
services. 

(i)  If  the  parents  and  the  School 
supervisor  believe  that  a  residential 
placement  for  a  child  is  appropriate  they 
should  notify  the  Special  Education 
coordinator  in  writing.  Upon  receipt  of 
such  notice,  the  Special  Education 
Coordinator,  with  the  approval  of  the 
Agency  Superintendent  for  Education, 
expressly  approves  the  education 
component  of  the  proposed  placement 
as  providing  a  free,  appropriate  public 
education  to  the  child  in  the  least 
restrictive  environment  while  residing  in 
the  facility.  The  Director  shall  not 
approve  the  education  component  of  a 
proposed  placement  unless  a  full 
individual  evaluation  as  described  in 

§  31k.l9-27  has  been  conducted. 

(j)  The  temporary  admission  of  a  child 
to  a  program  of  respite  care  or  on  an 
emergency  basis  shall  not  constitute  a 
significant  change  in  placement  if  it  is 
made  with  parental  approval  and  is 
limited  to: 

(i)  No  more  than  thirty  days  in  the 
case  of  respite  care,  and 

(ii)  No  more  than  the  number  of  days 
allowed  for  emergency  commitment  [i.e., 
before  court  review  is  required)  under 
the  laws  of  the  state  in  which  the  school 
is  located. 

§  3 Ik. 35  Approval  of  IEP  and  placement 
recommendation. 

(a)  The  school  must  attempt  to 
schedule  a  meeting  which  includes  the 


_ _ 
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Director  or  a  court  of  competent 
jurisdiction. 

(b)  If  the  school  cannot,  within  thirty 
days,  provide  any  or  all  of  the  services 
called  for  in  the  IEP  the  School 
Supervisor  must  consult  the  Agency 
Sueprintendent  of  Education  on 
alternate  means  of  providing  the 
services  to  fully  implement  the  IEP.  The 
Agency  Superintendent  of  Education 
must  make  provision  for  the  service 
within  fourteen  days  of  the  consultation. 

(c)  For  children  currently  receiving 
services  under  an  IEP  consistent  with 
the  requirements  of  this  part,  the  IEP 
must  be  reviewed  and  revised  as 
appropriate  so  as  to  be  in  effect  prior  to 
the  first  day  of  school  of  the  next  full 
term. 


School  Supervisor,  the  child's  parent(s), 
and  the  receiving  teacher  and  others  as 
identified  in  §  3lk.33.  The  meeting 
should  be  scheduled  at  a  mutually 
agreeable  time  and  place.  The  parents 
should  be  notified  of  the  meeting  early 
enough  to  insure  that  they  will  have  an 
opportunity  to  attend. 

(b)  The  parent(s)  of  the  child  must  be 
provided  full  and  effective  written 
notice  of  the  meeting  and  all  reasonable 
efforts  must  be  made  by  the  School 
supervisor  to  ensure  parental 
participation.  The  written  notice  to 
parents  shall  also  contain  the  following 
information: 

(1)  A  statement  that  the  evaluation 
has  been  completed  and  that  the  parents 
have  the  right  to  meet  with  the  School 
supervisor,  the  Evaluation  Coordinator 
or  any  member  of  the  IEP  committee  to 
discuss  and  plan  the  IEP.  - 

(2)  A  statement  that  all  papers 
relevant  to  the  evaluation,  including  the 
actual  written  assessments,  are 
available  for  inspection  by  the  parents 
or  a  designated  representative  of  the 
parents; 

(3)  A  statement  that  the  parent  has  a 
right  to  an  independent  evaluation  as 
provided  in  §  31k.28  of  this  part; 

(4)  A  statement  of  the  parent’s  options 
under  subsection  (c)  of  this  section  and 
a  form  for  indicating  the  option  selected 
by  the  parent;  and 

(5)  A  statement  explaining  the 
consequences  of  the  parent's  rejection  of 
the  proposed  IEP  under  the  due  process 
procedures  established  by  section  31k.57 
of  this  part. 

(c)  the  parent  of  a  child,  upon  receipt 
of  full  and  effective  notice,  may  exercise 
any  of  the  following  options  (by  giving 
written  notice  to  the  school): 

(1)  To  accept  or  reject  a  written 
evaluation  finding  that  the  child  does 
not  need  special  education; 

(2)  To  accept  or  reject  the  IEP.  A 
parent  may  accept  an  IEP  in  whole  or  in 
part  and  the  school  shall  immediately 
implement  the  mutually  accepted 
elements  of  the  IEP; 

(3)  To  accept  a  modified  IEP  that  has 
been  mutually  agreed  upon  with  the 
School  Supervisor  Coordinator  following 
the  meeting  described  in  subsection  (a) 
of  this  section;  or 

(4)  To  postpone  a  decision  on  the  IEP 
until  the  completion  of  an  independent 
evaluation;  and 

(5)  To  obtain  an  independent 
evaluation  of  their  child. 

(d)  this  meeting  may  be  the  first  and 
only  full  meeting  of  the  IEP  committee. 
The  meeting  must  include  a  thorough 
discussion  of  the  results  of  the  child’s 
individual  evaluation,  the  child's 
proposed  IEP  and  the  child’s  proposed 
educational  placement.  The  school 


supervisor  should  take  whatever  action 
is  necessary  to  insure  that  the  parents 
understand  the  proposed  IEP  and  the 
proposed  educational  placement  before 
requesting  consent  for  placement.  At  the 
close  of  the  meeting,  each  member  of  the 
committee  shall  sign  the  completed  IEP 
to  signify  their  participation  and 
agreement  wUh  the  educational  plan. 

§  3 1  k.36  Parent  participation. 

(a)  Each  school  shall  take  steps  to 
insure  that  one  or  both  of  the  parents  of 
the  handicapped  child  are  present  at 
each  meeting  or  are  afforded  the 
opportunity  to  participate,  including: 

(1)  Notifying  parents  of  the  meeting 
early  enough  to  insure  that  they  will 
have  an  opportunity  to  attend;  and 

(2)  Scheduling  the  meeting  at  a 
mutually  agreed  on  time  and  place. 

(b)  The  notice  under  paragraph  (a)(1) 
of  this  section  must  indicate  the 
purpose,  time,  and  location  of  the 
meeting,  and  who  will  be  in  attendance. 

(c)  If  neither  parent  can  attend,  the 
school  shall  use  other  methods  to  insure 
parent  participation,  including 
individual  or  conference  telephone  calls. 

(d)  A  meeting  may  be  conducted 
without  a  parent  in  attendance  if  the 
school  is  unable  to  convince  the  parents 
that  they  should  attend.  In  this  case  the 
school  must  have  a  record  of  its 
attempts  to  arrange  a  mutually  agreed 
on  time  and  place  such  as: 

(1)  Detailed  records  of  telephone  calls 
made  or  attempted  and  the  results  of 
those  calls; 

(2)  Copies  of  correspondence  sent  to 
the  parents  and  any  responses  received; 
and 

(3)  Detailed  records  of  visits  made  to 
the  parent’s  home  or  place  of 
employment  and  the  results  of  those 
visits. 

(e)  The  school  shall  take  whatever 
action  is  necessary  to  insure  that  the 
parent  understands  the  proceedings  at  a 
meeting,  including  arranging  for  an 
interpreter  for  parents  who  are  deaf  or 
whose  native  language  is  other  than 
English. 

(f)  The  school  shall  give  the  parent  a 
copy  of  the  individualized  education 
program. 

§  31k.37  IEP  implementation  and 
placement. 

(a)  For  newly  identified  children,  the 
IEP  must  be  implemented  and 
educational  placement  must  be  made: 

(1)  Within  thirty  days  after  the  written 
parental  approval  of  the  placement  has 
been  received;  or 

(2)  If  the  due  process  hearing 
procedure  has  been  activated,  within  * 
thirty  days  after  a  final  written  decision 
has  been  issued  by  a  hearing  officer,  the 


§  3 Ik. 38  IEP  revision,  review  of 
placement. 

(a)  Consistent  with  the  requirements 
of  §  31k.37,  the  IEP  must  be  reviewed 
and  updated  annually.  The  review  and 
revision  of  the  IEP  must  be  completed  no 
later  than  the  first  day  of  school  of  the 
next  full  term,  and  reevaluation  must  be 
scheduled  accordingly.  Whenever 
possible,  the  review  shall  be  scheduled 
near  the  time  that  there  may  be  a 
change  in  the  personnel  providing  the 
major  services  to  the  child  under  the 
IEP,  as  when  the  child  is  to  move  from 
one  grade  or  school  to  another.  The 
review  shall  be  conducted  as  follows: 

(1)  The  School  Supervisor,  the  parents, 
and  the  person(s)  providing  the  major 
services  to  the  child  under  the  IEP  shall 
meet  and  make  a  careful  review  of  the 
child’s  progress  based  upon  the  progress 
reports  submitted  by  the  school  during 
the  grading  period,  and  the  observations 
of  those  working  with  the  child. 

(2)  The  School  Supervisor  shall  invite 
(in  writing)  the  child’s  parents  and, 
where  appropriate,  the  child,  to  attend 
and  participate  in  the  review  meeting. 
The  School  Supervisor  or  the  parents 
may,  at  their  discretion,  invite  other 
person(s)  who  have  worked  with,  are 
working  with,  or  will  be  working  with 
the  child  to  attend  the  review  meeting. 

(3)  The  participants  in  the  review 
meeting  shall  determine: 

(i)  Whether  the  child  has  achieved  the 
goals  set  forth  in  the  IEP; 

(ii)  Whether  the  child  has  met  the 
criteria  which  indicate  readiness  to 
enter  d  less  restrictive  program; 

(iii)  Whether  the  program  the  child  is 
in  should  be  specifically  modified  to 
make  it  more  suitable  to  the  child’s 
needs;  and 

(iv)  Whether  it  is  desirable  to  refer  the 
child  for  an  individaul  re-evaluation. 

(4)  The  participants  in  the  review 
meeting  shall  review  the  current  IEP  and 
revise  it  as  appropriate  in  accordance 
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with  §  31k.34  of  this  part.  If  a  re- 
evaluation  of  the  child  is  scheduled  in 
accordance  with  §  31k.39  of  this  part, 
the  revision  of  the  new  IEP  shall  be 
deferred  until  completion  of  the  re- 
evaluation.  If  the  parent  is  unable  to 
attend  the  review  meeting,  the  school 
shall  provide  the  parent  with  copies  of 
all  relevant  documents  within  five  days 
after  the  review  meeting  has  been 
completed. 

(5)  During  the  annual  review,  the 
description  of  current  educational 
performance  in  the  IEP  must  be  updated 
and  the  overall  educational  needs,  long¬ 
term  educational  goals  and  related 
services  modifications  made.  Schools 
are  required  to  rewrite  sections  of  the 
IEP  only  to  the  extent  necessary  to 
update  or  modify  the  plan. 

§  3 Ik. 39  Re-evaluation. 

The  Agency  shall  provide  a  full 
individual  re-evaluation  of  a  child  when 
such  re-evaluation  is  recommended  by  a 
parent,  teacher  or  by  the  Special 
Education  Coordinator.  Parental 
approval  is  not  required  for  the  conduct 
of  a  re-evaluation  if  the  child  has  been 
initially  placed  and  his/her 
individualized  education  program  has 
been  reviewed  following  the 
requirements  of  this  part.  Notice  of  the 
conduct  of  the  re-evaluation  must  be 
provided  to  the  parent  prior  to  the  re- 
evaluation.  A  written  summary  of  the  re- 
evaluation  must  be  provided  to  the 
parents  within  five  days  of  the 
scheduled  review  meeting,  if  re- 
evaluation  and  annual  review  of  the  IEP 
coincide. 

§  31.k40  Extended  school  year  services. 

(a)  The  individualized  education 
program  may  provide  for  continuous 
instruction  (uninterrupted  by  the  regular 
summer  recess)  whenever: 

(1)  Continuous  instruction  is  likely  to 
be  necessary  in  order  to  sustain  with 
only  minor  regression  current  important 
educational  skills  and  information 
retention; 

(2)  The  child  lives  in  a  residential 
facility  or  institution. 

(b)  The  extension  of  an  IEP  for  a  ten 
to  twelve  month  instructional  program 
shall  not  result  in  a  more  restrictive 
change  in  placement  on  the  continuum 
of  alternative  placements  nor  shall  it 
constitute  a  basis  for  any  deviation  from 
any  other  educational  placement 
requirement  of  §  31k.35  of  this  part. 
However,  the  increased  isolation  of 
handicapped  children  which  could  result 
from  the  operation  of  an  instructional 
program  for  handicapped  children 
during  a  period  of  time  when  non¬ 
handicapped  children  are  not  attending 


school  would  not  violate  any 
requirements  of  this  part 

§  31k. 41  Outcome  goals. 

IEP’ s  for  children  over  the  age  of 
twelve  years  shall  contain,  as 
appropriate,  either  a  description  of 
regular  and/or  special  education 
instructional  services  leading  to  the 
attainment  of  a  regular  high  school 
diploma  before  the  age  of  twenty-two  or 
a  program  of  regular  or  special 
vocational  education  leading  to 
participation  in  a  work-experience  (or 
sheltered  employment)  program  and  the 
attainment  of  an  appropriate  level  of 
vocational  proficiency  to  permit, 
wherever  possible,  the  child’s  entry  into 
competitive  employment  upon  or  before 
reaching  the  age  of  twenty-two. 

§  3 Ik. 42  Related  services. 

The  school  must  provide  each 
handicapped  child  whatever 
developmental,  corrective  and  other 
supportive  services  are  required  to 
assist  the  child  to  benefit  from  special 
education. 

§  31k. 43  Non-academic  and 
extracurricular  services. 

(a)  Non-academic  and  extracurricular 
services  and  activities  must  be  offered 
in  a  way  which  allows  equal 
opportunity  for  handicapped  children  to 
participate  in  services  and  activities. 

(b)  Non-Academic  and  extracurricular 
services,  meals  and  recess  periods  must 
be  provided  in  the  most  integrated 
setting  appropriate  to  the  needs  of  the 
child. 

§  31k.44  Physical  education  and  athletics. 

(a)  Handicapped  children  must  be 
provided  an  equal  opportunity  for 
participation  in  physical  education 
courses  and  inter-scholastic,  club  or 
intramural  athletics  sponsored  by  the 
school. 

(b)  Physical  education  services  must 
be  provided  to  handicapped  children  in 
the  regular  physical  education  program 
and  may  not  be  different  from  those 
provided  other  children,  unless: 

(1)  The  child  is  enrolled  full  time  in  a 
separate  facility  or  needs  specially 
designed  physical  education;  and 

(2)  A  separate  physical  education 
setting  is  the  least  restrictive 
environment. 

§  31k.45  Discipline. 

A  handicapped  child  may  not  be 
expelled  or  suspended  from  school  or 
otherwise  subjected  to  disciplinary 
treatment  if  the  behavior  for  which 
action  is  being  taken  is  related  to  the 
child's  disability.  Where  a  handicapped 
child  is  so  disruptive  in  the  regular 
classroom  or  other  alternative  setting 


that  the  education  of  other  children  is 
impaired,  the  needs  of  the  child  cannot 
be  met  in  that  environment. 

Accordingly,  continued  placement 
would  not  be  the  least  restrictive 
environment  appropriate  to  the  needs  of 
the  child  and  a  review  of  the  child’s  IEP 
and  placement  described  in  §  3lk.38  of 
this  part  must  be  undertaken. 

§  3 Ik. 46  Geographic  accessibility. 

Consistent  with  the  requirements  of 
the  IEP,  the  educational  placement  of  a 
child  must  be  as  close  to  the  child’s 
home  as  possible.  The  placement  of  a 
handicapped  child  in  an  off-reservation 
boarding  school  operated  by  the  Bureau 
shall  not  be  regarded  as  inconsistent 
with  this  requirement  to  the  extent  that 
similarly  situated  non-handicapped 
students  are  also  placed. 

§  31k.47  Architectural  barriers  and 
progam  accessibility. 

(a)  Facilities  used  by  schools,  directly, 
or  through  contractual  arrangement, 
must  be  accessible  to  and  usable  by 
handicapped  children.  The  accessibility 
standards  of  the  American  National 
Standards  Institute  (ANSI  A117.1-1961 
(R  1971))  shall  be  adhered  to  wherever 
possible.  Small  schools  located  in 
isolated  locations  may  make  application 
to  the  Director  for  a  waivering  of  any 
standard  based  on  a  showing  of 
administrative  impossibility.  In  no  event 
may  architectural  barriers  prevent  a 
handicapped  child  from  being  educated 
in  the  least  restrictive  educational 
environment  as  defined  in  §  3lk.34  of 
this  part. 

(b)  Program  accessibility  [i.e.,  where 
each  program  or  activity,  when  viewed 
in  its  entirety,  is  readily  accessible  to 
handicapped  children)  must  be  ensured 
in  all  existing  facilities. 

(c)  Program  accessibility  may  be 
accomplished  through  the  following 
methods: 

(1)  Redesign  of  equipment; 

(2)  Reassignment  of  classes  or  other 
services  to  accessible  building; 

(3)  Assignment  of  aides  to  children; 

(4)  Home  visits;  * 

(5)  Alteration  of  existing  facilities;  or 

(6)  Other  methods. 

(d)  The  method  for  accomplishing 
program  accessibility  which  offers 
programs  and  activities  to  children  in 
the  most  integrated  setting  appropriate 
must  be  selected. 

§  3 Ik. 48  Handicapped  children  in  private 
schools  placed  or  referred  by  agencies. 

Requirements  of  this  part  apply  to 
handicapped  children  who  are  or  have 
been  placed  in  or  referred  to  a  private 
school  or  facility  by  an  Agency  as  a 
means  of  providing  special  education 
and  related  services. 
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(a)  Each  Agency  shall  insure  that  a 
handicapped  child  who  is  placed  in  or 
referred  to  a  private  school  or  facility: 

(1)  Is  provided  special  education  and 
related  services  in  conformance  with  an 
individualized  education  program  which 
meets  the  requirements  under  §  31k.30- 
§  31k.38  of  Subpart  C  at  no  cost  to  the 
parents;  and 

(2)  At  a  school  or  facility  which  meets 
the  standards  that  apply  to  Agencies 
(including  the  requirements  in  this  part). 

(b)  In  implementing  the  requirements 
of  this  part  the  Agency  shall: 

(1)  Monitor  compliance  through 
procedures  such  as  written  reports,  on¬ 
site  visits,  and  parent  questionnaires; 

(2)  Disseminate  copies  of  applicable 
standards  to  each  private  school  and 
facility  to  which  an  Agency  has  referred 
or  placed  a  handicapped  child; 

(3)  Provide  an  opportunity  for  those 
private  schools  and  facilities  to 
participate  in  the  development  and 
revision  of  BIA  standards  which  apply 
to  them;  and 

(c)  Assure  that  handicapped  children 
have  all  of  the  rights  of  a  non¬ 
handicapped  child. 

S  3 Ik. 49  Handicapped  children  in  private 
schools  placed  by  parents. 

(a)  If  a  handicapped  child  has 
available  a  free  appropriate  public 
education  and  the  parents  choose  to 
place  the  child  in  a  private  school  or 
facility,  the  Agency  is  not  required  by 
this  part  to  pay  for  the  child's  education 
at  the  private  school  or  facility. 

(b)  Disagreements  between  a  parent 
and  a  public  agency  regarding  the 
availability  of  a  program  appropriate  for 
the  child,  and  the  question  of  financial 
responsibility,  are  subject  to  the  due 
process  procedures  under  §  31k.57- 

§  31k.63  of  Subpart  D. 

Subpart  D— Procedural  Safeguards 

§  31K.51  Full  and  effective  notice. 

(a)  Full  and  effective  notice  is  written 
notice  which: 

(1)  Contains  a  full  explanation  of  all 
the  procedural  safeguards  available  to 
the  parents  including  confidentiality 
requirements; 

(2)  Describes  the  proposed  (or 
refused)  action,  explains  the  reasons  for 
such  action  and  describes  any  options 
which  were  considered  and  rejected; 

(3)  Describes  each  evaluation 
procedure,  test,  record  or  report  used  as 
a  basis  for  the  action  and  any  other 
relevant  factors; 

(4)  Identifies  the  employee  or 
employees  of  the  school  who  may  be 
contacted; 

(5)  Is  written  in  language 
understandable  to  the  general  public 


and  provided  in  the  native  language  of 
the  parent  (oral  and/or  written)  or  other 
mode  of  communication  used  by  the 
parent(s)  unless  clearly  not  feasible;  and 

(6)  Is  also  communicated  orally 
(where  necessary)  in  the  primary 
language  or  other  mode  of 
communication  so  that  the  parent 
understands  the  content  of  the  notice. 

(b)  If  an  interpreter  is  used  as  part  of 
the  procedure  for  providing  full  and 
effective  notice,  the  school  must 
maintain  a  written  record  to  the  effect 
that  the  parent  understood  the  matters 
presented,  signed  by  the  interpreter. 

§  31k. 52  Parental  consent. 

(a)  Parental  consent  must  be  obtained 
before  personally  identificable 
information  is: 

(1)  Disclosed  to  anyone  other  than 
officials  of  participating  agencies 
collecting  or  using  the  information  under 
this  part; 

(2)  Used  for  any  purpose  other  than 
meeting  a  requirement  under  this  part; 
or 

(3)  Used  for  purposes  other  than  those 
previously  specified  to  the  parent  (in  the 
native  language  if  necessary). 

§  3 Ik. 53  Rights  of  handicapped  children. 

Handicapped  children  shall  have  the 
right  to: 

(a)  Non-Discrimination  on  the  basis  of 
handicap; 

(b)  A  free  appropriate  public 
education; 

(c)  An  independent  educational 
evaluation  as  provided  in  this  part,  and 
careful  consideration  of  the  results  of  an 
independent  evaluation  with  respect  to 
the  provision  of  a  free  appropriate 
education; 

(d)  Be  accompanied  and  represented 
by  persons  of  his/her  choice  at  any 
meeting  or  conference  required  or 
permitted  by  this  part; 

(e)  Inspection  and  review  of  all 
relevant  records  with  respect  to  the 
identification,  evaluation  and  placement 
of  the  child  and  the  provisions  of  a  free 
appropriate  education; 

(f)  A  hearing  on  any  action  for  which 
notice  is  required  with  opportunity  for 
direct  participation,  representation  by 
counsel,  and  other  procedural  rights; 

(g)  Complain  to  the  Agency 
Superintendent  for  Education,  or  the 
Area  Education  Program  Administrator 
as  appropriate,  and  to  the  Director 
relating  to  identification,  evaluation  or 
placement  or  to  the  provision  of  a  free, 
appropriate  education; 

(h)  A  surrogate  parent  assigned  by  the 
school  where  appropriate; 

(i)  A  copy  of  the  full  written 
explanation  and  findings  of  the 
individual  evaluation  as  soon  as  it  is 


completed  together  with  a  full  oral 
explanation  (effectively  communicated) 
of  both  the  findings  and  the 
recommendations; 

(j) *A  personal  cpnsultation  with  a 
member  of  the  multi-disciplinary  team; 

(k)  Full  and  effective  notice  of 
proposed  actions  as  provided  in  this 
part; 

(l)  Parental  approval  or  disapproval  as 
provided  in  this  part;  and 

(m)  Information  concerning  any  free 
or  low-cost  legal  and  other  relevant 
services  available  if  a  hearing  is 
initiated  or  upon  request. 

§  3 1  k.54  Access  rights. 

(a)  Each  school  and  Agency  must 
permit  parents  to  inspect  and  review 
any  records  directly  relating  to  their 
children  which  are  collected  and 
maintained  by  them  or  by  a  party  acting 
for  the  school. 

(b)  A  parental  request  to  inspect  and 
review  records  must  be  complied  with 
without  unnecessary  delay  and  before 
any  meeting  regarding  an  individualized 
education  program  or  hearing  relating  to 
the  identification,  evaluation,  or 
placement  of  the  child,  and  in  no  case 
more  than  fourteen  days  after  the 
request  has  been  made.  The  right  to 
inspect  and  review  educational  records 
under  this  section  includes: 

(1)  The  right  to  a  response  to 
reasonable  requests  for  explanations 
and  interpretations  of  the  records; 

(2)  The  right  to  request  that  copies  of 
the  records  containing  the  information 
be  provided  at  no  cost  to  the  parents; 

(3)  The  right  to  have  a  representative 
of  the  parent  (authorized  in  writing) 
inspect  and  review  the  records. 

(c)  The  parent  shall  be  presumed  to 
have  authority  to  inspect  and  review 
records  relating  to  his  or  her  child 
unless  the  school  has  been  advised  that 
the  parent  does  not  have  to  authority 
under  applicable  tribal  or  state  law 
governing  such  matters  as  guardianship, 
separation,  and  divorce. 

(d)  A  record  of  parties  obtaining 
access  to  education  records  (except 
access  by  parents  and  authorized 
employees  of  the  school)  must  be  kept 
and  must  include  the  name  of  the  party, 
the  date  access  took  place,  and  the 
purpose  of  the  authorized  use. 

(e)  If  any  education  record  includes 
information  on  more  than  one  child,  the 
parents  of  those  children  shall  have  the 
right  to  inspect  and  review  only  the 
information  relating  to  their  child  or  to 
be  informed  of  that  specific  information. 

(f)  Parents,  upon  request,  shall  be 
provided  a  list  of  the  types  and  locations 
of  education  records  collected, 
maintained  or  used  by  the  school  or 
Agency. 
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(g)  A  parent  who  believes  that 
information  in  the  education  records  is 
inaccurate  or  misleading  or  violates  the 
privacy  or  other  rights  of  the  child,  may 
request  that  the  information  be 
amended.  The  school  or  Agency  must 
decide  whether  to  amend  the 
information  as  requested  within 
fourteen  days  of  receipt  of  request.  If  the 
school  or  Agency  decides  to  refuse  to 
amend  the  information,  it  must  inform 
the  parent  of  the  refusal  and  advise  the 
parent  of  the  right  to  a  hearing  under  45 
CFR  99.22. 

§  31k. 55  Confidentiality  of  information. 

(a)  The  confidentiality  of  personally 
identifiable  information  must  be 
protected  at  collection,  storage, 
disclosure,  and  destruction  stages. 

(b)  One  person  designated  by  the 
school  must  assume  responsibility  for 
insuring  the  confidentiality  of  any 
personally  identifiable  information. 

(c)  All  persons  collecting  or  using 
personally  identifiable  information  must 
receive  training  or  instruction  regarding 
the  policies  and  procedures  set  forth  in 
this  subpart. 

(d)  Schools  must  maintain,  for  public 
insection,  a  current  listing  of  the  names 
and  positions  of  the  employees  who  may 
have  access  to  personally  identifiable 
information. 

(e)  Schools  must  inform  parents  when 
personally  identifiable  information 
collected,  maintained,  or  used  under  this 
part  is  no  longer  needed  to  provide 
educational  services  to  the  child.  The 
information  must  be  destroyed  at  the 
request  of  the  parents.  However,  a 
permanent  record  of  a  student’s  name, 
address,  phone  number,  grades, 
attendance  record,  classes  attended, 
grade  level  completed,  and  year 
completed  may  be  maintained  without 
time  limitation. 

§  31k.56  Surrogate  parents. 

(a)  Whenever  a  school  after 
documented,  repeated  and  reasonable 
efforts  is  unable  to  identify  and  locate  a 
parent  of  a  handicapped  child,  or  of  a 
child  suspected  of  being  a  handicapped 
child,  or  whenever  a  child  is  a  ward  of  a 
court,  the  School  Supervisor  must 
appoint  an  individual  to  act  as  a 
surrogate  parent  after  consultation  with 
tribal  representatives. 

(b)  The  surrogate  parent  shall 
represent  the  child  in  all  matters  relating 
to  the  identification,  individual 
evaluation  and  educational  placement  of 
the  child  and  the  provision  of  a  free 
appropriate  public  education. 

(c)  The  person  appointed  as  a 
surrogate  parent  shall: 

(1)  Have  no  interest  that  conflicts  with 
the  interests  of  the  child  and  shall  not  be 


a  present  or  past  employee  of  the  school 
involved  in  the  education  or  care  of  the 
child  or  a  present  employee  of  the 
Bureau  of  Indian  Affairs; 

(2)  Have  knowledge  and  skills  that 
insure  adequate  representation  of  the 
childr  and 

(3)  Wherever  possible,  be  a  member 
of  the  child's  extended  family,  or  if  that 
is  not  possible,  a  member  of  the  same 
tribe  as  the  child. 

(d)  Surrogate  parents  may  not  be 
appointed  for  the  sole  purpose  of 
representing  parents  at  the  IEP 
conference. 

(e)  Payment  of  fees  for  service  as  a 
surrogate  parent  does  not,  in  and  of 
itself,  render  a  person  an  employee. 

§  31k.57  Conciliation. 

The  school  must  make  all  reasonable 
efforts  consistent  with  its  obligations 
under  this  part  to  resolve  informally  any 
ongoing  disputes  between  the  parent 
and  the  school. 

§  3lk.58  Initiation  of  hearings. 

(a)  If  the  parent  disagrees  with  any 
action  taken  by  a  school  for  which  full 
and  effective  notice  to  parents  is 
required  by  this  part,  a  hearing  may  be 
initiated  by  the  parent  of  a  handicapped 
child  or  a  child  suspected  of  being  a 
handicapped  child,  by  sending  a  written 
request  for  hearing  to  the  Agency  School 
Superintendent.  The  Agency  School 
Superintendent  must  acknowledge 
receipt  of  the  written  request  within 
three  days  of  actual  receipt. 

(b)  Hearings  may  be  initiated  by  a 
school  by  providing  full  and  effective 
notice  to  parents  in  any  instance  where, 
after  reasonable  efforts  at  conciliation,  a 
parent  either  fails  to  provide  written 
approval  of  a  proposed  action,  or 
provides  a  formal  disapproval. 

(c)  Whenever  a  hearing  is  initiated, 
full  and  effective  notice  of  the  initiation 
of  the  hearing  must  be  provided  by  the 
hearing  officer  to  all  persons  concerned. 

(d)  The  written  notice  of  hearing  shall 
include: 

(1)  A  statement  of  the  date,  time, 
place  and  nature  of  the  hearing: 

(2)  A  statement  of  the  legal  authority 
and  jurisdiction  under  which  the  hearing 
is  to  be  held; 

(3)  A  reference  to  the  particular 
sections  of  the  statutes  or  regulations 
involved:  and 

(4)  A  short  and  plain  statement  of 
matters  asserted. 

§  31k. 59  Hearing  officers. 

(a)  A  proposed  hearing  officer  must  be 
selected  by  the  Agency  Supertintendent 
for  Education  within  one  day  of  receipt 
of  a  request  for  a  hearing,  from  a  list 


established  and  maintained  by  the 
Agency. 

(b)  After  selecting  a  proposed  hearing 
officer,  the  Agency  Superintendent  for 
Education  must,  within  three  days,  give 
the  parent(s)  and  the  school  full  and 
effective  notice  of  the  name  of  the 
proposed  hearing  officer. 

(c)  The  parent  and  school,  each  upon 
notice  of  the  proposed  hearing  officer, 
may  request  that  the  Agency /Area 
determine  that  the  person  so  proposed  is 
not  impartial  and  may  exercise  one 
automatic  disqualification  during  the 
appointment  process.  The  Director  shall 
resolve  all  challenges  for  cause  (i.e., 
partiality). 

(d)  If  the  proposed  hearing  officer  is 
automatically  disqualified  or  found  to  be 
not  impartial  by  the  Director,  the 
Agency  Superintendent  for  Education 
must  within  three  days  designate 
another  person  from  the  relevant  lists. 

(e)  Final  appointment  of  a  hearing 
officer  occurs  whenever  a  proposed 
hearing  officer  is  selected  by  the  Agency 
Superintendent  for  Education  and  the 
parent  or  the  School  fails  to  notify  the 
Agency  Superintendent  for  Education  of 
a  decision  to  challenge  the  impartiality 
of  the  proposed  hearing  officer  or  of  a 
decision  to  automatically  disqualify  the 
proposed  hearing  officer  (available  only 
once  for  each  party),  or  when  the 
Director  determines  that  no  doubt  exists 
as  to  the  impartiality  of  a  proposed 
hearing  officer. 

§  3 Ik. 60  Impartial  hearing  officer. 

(a)  A  hearing  may  not  be  conducted: 

(1)  By  a  person  who  is  an  employee  of 
a  school,  or  of  the  BIA,  who  is  involved 
in  the  education  or  care  of  the  child,  or 

(2)  By  any  person  having  a  personal  or 
professional  interest  which  would 
conflict  with  his  or  her  objectivity  in  the 
hearing. 

(b)  A  person  who  otherwise  qualifies 
to  conduct  a  hearing  under  paragraph 
(a)  of  this  section  is  not  an  employee  of 
the  Agency  solely  because  he  or  she  is 
paid  by  the  Agency  to  serve  as  a  hearing 
officer. 

§  3 1  k.6 1  Hearing  rights. 

(a)  Any  party  to  a  hearing  has  the 
right  to: 

(1)  Be  accompanied  and  advised  by 
counsel  and  by  individuals  with  special 
knowledge  or  training  with  respect  to 
the  problems  of  handicapped  children; 

(2)  Present  evidence  and  confront, 
cross-examine,  and  compel  the 
attendance  of  witnesses: 

(3)  Prohibit  the  introduction  of  any 
evidence  at  the  hearing  that  has  not 
been  disclosed  to  that  party  at  least  five 
days  before  the  hearing; 
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(4)  Obtain  a  written  or  electronic 
verbatim  record  of  the  hearing; 

(5)  Obtain  written  findings  of  fact  and 
decisions. 

(b)  Parents  involved  in  hearings  must 
be  given  the  right  to: 

(1)  Have  the  child  who  is  the  subject 
of  the  hearing  present;  and 

(2)  Open  the  hearing  to  the  public. 

§  31k. 62  Hearing  decision:  Appeal. 

A  decision  made  in  a  hearing 
conducted  under  this  subpart  is  final, 
unless  a  party  to  the  hearing  appeals  the 
decision  under  §  31k.64. 

§  3 Ik. 63  Administrative  appeal;  impartial 
review. 

(a)  If  the  hearing  is  conducted  by  an 
Agency,  any  party  aggrieved  by  the 
findings  and  decision  in  the  hearing  may 
appeal  to  the  Director. 

(b)  If  there  is  an  appeal,  the  Director 
shall  conduct  an  impartial  review  of  the 
hearing.  The  Director  or  his  desginee 
conducting  the  review  shall: 

(1J  Examine  the  entire  hearing  record; 

(2)  Insure  that  the  procedures  at  the 
hearing  were  consistent  with  the 
requirements  of  due  process; 

(3)  Seek  additional  evidence  if 
necessary.  If  a  hearing  is  held  to  receive 
additional  evidence,  the  rights  in 

§  3lk.62  apply; 

(4)  Afford  the  parties  an  opportunity 
for  oral  or  written  argument,  or  both,  at 
the  discretion  of  the  reviewing  official; 

(5)  Make  an  independent  decision  on 
completion  of  the  review;  and 

(6)  Give  a  copy  of  written  findings  and 
the  decision  to  the  parties. 

(c)  The  decision  made  by  the 
reviewing  official  is  final,  unless  a  party 
brings  a  civil  action. 

Subpart  E— Personnel 

§  3 Ik. 64  Appointment  of  Special 
Education  Coordinator. 

Each  Agency  shall,  if  the  size  of  the 
school  and  the  percentage  of 
handicapped  students  justify  such  a 
person,  employ  a  qualified  Special 
Education  Coordinator  on  a  full-time 
basis  no  later  than  the  effective  date  of 
this  part  unless  the  Director  approves  a 
written  justification  for  a  part-time 
position.  If  there  are  no  schools  in  an 
Agency,  this  requirement  does  not 
apply. 

31k.65  in-service  training. 

(a)  Each  LEA  application  must 
.provide  assurance  that  ongoing 
inservice  training  programs  are 
available  to  all  personnel  who  are 
engaged  in  the  education  of 
handicapped  children. 

(b)  Each  plan  must: 


(1)  Describe  the  process  used  in 
determining  the  in-service  training 
needs  of  personnel  engaged  in  the 
education  of  handicapped  children; 

(2)  Identify  the  areas  in  which  training 
is  needed  (such  as,  but  not  limited  to, 
individualized  education  programs,  non- 
discriminatory  testing,  least  restrictive 
environment,  procedural  safeguards, 
and  surrogate  parents); 

(3)  Specify  the  groups  requiring 
training  (such  as,  but  not  limited  to, 
special  teachers,  regular  teachers, 
administrators,  psychologists,  speech- 
language  pathologists,  audiologists, 
physical  education  teachers, 
thereapeutic  recreation  specialists, 
physical  therapists,  occupational 
therapists,  medical  personnel,  parents, 
volunteers,  hearing  officers,  and 
surrogate  parents); 

(4)  Describe  the  content  and  nature  of 
training  for  each  area  under  paragraph 
(b)(2)  of  this  section; 

(5)  Describe  how  the  training  will  be 
provided  in  terms  of: 

(i)  geographical  scope;  and 

(li)  staff  training  source  (such  as 
college  and  university  staff,  state  and 
local  educational  Agency  personnel,  and 
non-Agency  personnel); 

(6)  Specify: 

(i)  The  funding  sources  to  be  used; 

(ii)  The  time  frame  for  providing  it; 
and 

(7)  Specify  procedures  for  effective 
evaluation  of  the  extent  to  which 
program  objectives  are  met. 

§  3 Ik. 66  Qualifications  of  staff. 

)ob  qualifications  requirements  shall 
be  in  conformance  with  §  31g.4  of  the 
BLA  Education  Personnel  Regulations. 

Subpart  F— School  Administration 

§  31k.70  Assurance  of  compliance. 

In  connection  with  each  annual 
application  for  assistance  under  the 
part,  each  school  must  sign  a  written 
assurance  that  the  pre-school, 
elementary  and  secondary  program 
operated  by  the  school  is  currently  in 
compliance  and  will,  in  the  future,  be 
operated  in  compliance  with  this  part 
and  any  other  applicable  Federal  law. 

§  31k.71  Self-evaluation. 

Each  Agency  must  complete  a 
comprehensive  self-evaluation  on  or 
before  the  first  anniversary  of  the 
effective  date  of  this  part.  In  order  to 
carry  out  such  a  comprehensive  self- 
evaluation,  each  Agency  must  with  the 
direct  involvement  of  interested  persons 
and  organizations,  including 
handicapped  persons  or  organizations 
representing  handicapped  persons: 

(a)  Evaluate  the  current  policies  and 
practices  and  the  effects  thereof  on 


handicapped  persons  of  the  Agency  and 
the  schools  located  thereunder; 

(b)  Modify  any  policies  and  practices 
that  are  unlawful  under  this  part  or 
under  other  applicable  Federal 
regulations; 

(c)  Take  appropriate  remedial  steps  to 
eliminate  the  effects  of  any 
discrimination  that  resulted  from  past 
adherence  to  these  policies  and 
practices;  and 

(d)  Maintain  on  file  for  three  years 
following  the  completion  of  the  self- 
evaluation,  available  for  public 
inspection,  a  list  of  interested  persons 
consulted,  a  description  of  areas 
examined  and  any  problems  identified, 
and  a  description  of  any  modifications 
made  and  any  remedial  steps  taken. 

§  3 1  k.72  Comparability  of  facilities. 

Facilities  which  are  identifiable  as 
being  for  handicapped  children  and  the 
services  and  activities  provided  therein, 
must  meet  the  same  standards  and  level 
of  quality  as  do  facilities,  services  and 
activities  provided  to  non-handicapped 
children. 

§  31k. 73  Non-discrimination  in 
administration  of  schools. 

(a)  No  Bureau  of  Indian  Affairs 
operated  and/or  funded  school  shall 
deny  admission  to  any  qualified 
handicapped  child  on  the  basis  of 
handicap. 

(b)  Each  school  must  provide  to  each 
handicapped  child  enrolled  therein 
whatever  educational  support  services 
(including  tutoring,  access  to 
instructional  equipment,  auxiliary  aids) 
are  necessary  to  permit  the  child  to  fully 
benefit  from  die  program  of  special 
education  and  related  services. 

Subpart  G— Responsibilities  of  the 
Division 

§  31k.74  The  Division. 

The  Division  of  Exceptional  Education 
shall  provide  staff  assistance  to  the 
Director  of  the  Office  of  Indian 
Education  Programs  to  insure  that 
schools,  Agencies,  and  Areas  conform 
with  the  requirements  of  this  part.  The 
Division  shall  prepare  and  submit  the 
annual  program  plan  required  by  the 
Education  of  the  Handicapped  Act.  The 
Division  shall  be  under  the  supervision 
of  a  Division  Chief  who  reports  to  the 
Director.  The  Director  is  responsible  for 
educational  programs  for  handicapped 
children  and  has  the  overall 
responsibility  for  insuring  that  every 
handicapped  Indian  child  to  whom  this 
part  applies  is  provided  a  free, 
appropriate  public  education  and,  that 
all  requirements  of  this  part  are  fully 
complied  with  by  schools.  Agencies,  and 
Areas. 
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§  31k. 75  Monitoring. 

(a)  The  Division  of  Exceptional 
Education  shall  regularly  monitor  and 
evaluate  the  compliance  of  schools, 
Agencies,  Areas  and  other  affected 
public  and  non-public  agencies  with  the 
requirements  of  this  part  consistent  with 
written  procedures  for  conducting  this 
monitoring  (including  specific  timelines) 
which  include: 

(1)  Collecting  data  and  reports; 

(2)  Conducting  on-site  visits; 

(3)  Reviewing  Federal  fund  utilization; 

(4)  Comparing  (by  sampling)  IEP 
programs;  and 

(5)  Case-by-case  review  of  the 
continued  need  for  residential 
placement. 

(b)  Schools  Agencies,  Areas,  non¬ 
public  school  programs  and  other 
affected  Agencies  shall  keep  such 
records  and  submit  to  the  responsible 
Division  official  (or  designee)  timely, 
complete  and  accurate  compliance 
reports  at  such  times,  and  in  such  form 
and  containing  such  information  as  is 
determined  to  be  necessary  to  enable 
the  Division  to  ascertain  compliance 
with  the  requirements  of  this  part,  with 
due  consideration  given  to  the 
difficulties  of  collecting  information 
from  individual  files  and  records  and  the 
need  for  advance  notice. 

(c)  Schools,  Agencies,  Areas,  non¬ 
public  school  programs  and  other 
affected  agencies  must  permit  access  by 
the  staff  of  the  Division  of  Exceptional 
Education  to  its  books,  records, 
accounts,  and  other  sources  of 
information,  and  its  facilities  as  may  be 
pertinent  to  ascertain  compliance. 

(d)  The  Division  of  Exceptional 
Education  may  conduct  inquiries  and 
hearings  on  behalf  of  an  individual  child 
or  group  of  children,  regarding  failure  to 
comply  with  any  provisions  of  this  part. 

(e)  The  Division  of  Exceptional 
Education  shall  closely  monitor  the 
implementation  of  the  procedural 
safeguard  requirements  of  Subpart  D  of 
this  part. 

§  31k.76  Complaint  procedures. 

(a)  The  Director  shall  receive,  review, 
and  resolve  complaints  and  act  on  any 
allegations  of  substance  on  actions 
taken  by  a  school  or  Agency  that  are 
contrary  to  the  requirements  of  this  part. 

(b)  In  carrying  out  the  requirements  of 
paragraph  (a)  of  this  section  the  Division 
(on  the  behalf  of  the  Director)  will  assist 
Agencies  to  achieve  compliance 
through: 

(1)  Technical  Assistance; 

(2)  Negotiation;  and/or 

(3)  Third  Party  mediation. 

(c)  Failure  to  comply  with  the 
requirements  of  this  part  (after 
appropriate  action  as  described  in 


paragraph  (b)  of  this  section)  shall  result 
in  sanctions  under  existing  BIA 
procedures  including  the  withholding  of 
Part  B  funds  until  the  Agency  achieves 
complinace  with  the  requirement  of  this 
part. 

§  31k.77  Use  of  available  funds. 

The  Director  shall  insure,  as  a 
condition  for  receipt  of  any  Education 
for  the  Handicapped  Act  funds,  that 
schools,  Agencies,  Areas,  and  the 
Division  fully  utilize  all  funds 
specifically  appropriated  for  the  special 
education  program  of  the  Bureau  and  all 
funds  to  which  schools  become  entitled 
pursuant  to  25  CFR  31k.l2-13  because  of 
the  enrollment  of  handicapped  children 
exclusively  for  the  identification  and 
evaluation,  of,  and  the  provision  of  a 
free,  appropriate  public  education  to 
handicapped  Indian  children. 

§  31k. 78  Children  for  whom  the  division  of 
Social  Services  has  accepted  financial 
responsibility. 

(a)  After  the  effective  date  of  this  part, 
the  Director  is  vested  with  full 
responsibility  for  the  provision  of  a  free, 
appropriate  public  education  to  all 
handicapped  Indian  children  in  the  care 
of  the  Division  of  Social  Services  who 
reside  in  any  public  or  private  facility. 

(b)  After  the  effective  date  of  this  part, 
no  handicapped  Indian  child  in  the  care 
of  the  Division  of  Social  Services  may 
be  placed  in  or  referred  to  any  public  or 
private  residential  facility,  the  education 
component  of  which  has  not  been 
approved  by  the  Division  of  Exceptional 
Education. 

(c)  The  Director  shall  insure  that  no 
later  than  one  year  from  the  effective 
date  of  this  part,  every  handicapped 
child  currently  the  responsibility  of  the 
Division  of  Social  Services  in  a  public  or 
private  residential  facility  has  been 
evaluated  and  provided  an  IEP  in  full 
conformance  with  the  requirements  of 
this  part.  The  need  of  the  children  for 
continued  residentially-based  education 
services  will  be  carefully  assessed 
during  this  process. 

(d)  Nothing  in  this  part  relieves  an 
insurer  or  similar  third  party  from  an 
otherwise  valid  obligation  to  provide  or 
pay  for  services  provided  to  a 
handicapped  child. 

§  3 1  k.79  Cooperative  agreements. 

(a)  The  Director,  or  designee,  is 
authorized  to  enter  into  cooperative 
agreements  with  state  and  local 
education  agencies  for  the  provision  of 
special  education  and  related  services 
to  handicapped  children  enrolled  in 
schools,  operated  and/or  funded  by  the 
Bureau. 


(b)  The  Director  may  not  enter  into 
any  cooperative  agreement  for  the 
provision  of  special  education  and 
related  services  with  state  or  local 
education  agencies  which,  with  respect 
to  any  aspect  of  the  cooperative  special 
education  program,  discriminates  or  has 
the  effect  of  discriminating,  against  any 
child  on  the  basis  of  race,  national 
origin,  tribal  affiliation,  religion,  sex, 
handicap  or  eligibility  for  services 
provided  by  the  Bureau. 

(c)  The  Director  is  responsible  for 
ensuring  that  every  Indian  handicapped 
child  participating  in  a  cooperative 
special  education  program  is  provided  a 
free,  appropriate  public  education  in  the 
least  restrictive  environment  consistent 
with  the  procedural  safeguards  required 
by  §  31k.31. 

§  3 Ik. 80  Vocational  education 
coordinator. 

The  Director  shall  within  sixty  (60) 
days  from  the  effective  date  of  this  part 
designate  a  part-time  or  full-time 
employee  of  the  Division  of  Exceptional 
Education  who  shall  be  responsible  for 
the  development  of  a  model  program  of 
junior  high  school,  and  high  school 
vocational  education  services  to 
handicapped  Indian  children  enrolled  in 
schools  to  which  this  part  applies. 

§  31k.81  Bureau  of  Indian  Affairs  Advisory 
Committee  for  Exceptional  Children. 

(a)  The  BIA  Advisory  Committee  for 
Exceptional  Children  has  been 
chartered  under  and  is  subject  to  the 
provisions  of  the  Federal  Advisory 
Committee  Act,  Pub.  L  92-463.  The 
membership  of  the  BIA  Advisory 
Committee  for  Exceptional  Children 
must  be  composed  of  persons  involved 
in  or  concerned  with  the  education  of 
handicapped  children.  The  membership 
must  include  at  least  one  person 
representative  of  each  of  the  following 
groups: 

(1)  Handicapped  individuals. 

(2)  Teachers  of  handicapped  children. 

(3)  Parents  of  handicapped  children. 

(4)  State  and  local  educational 
officials. 

(5)  Special  education  program 
administrators. 

(b)  The  advisory  committee  shall: 

(1)  Advise  the  Director  of  unmet 
educational  needs  of  Indian  children; 

(2)  Comment  publicly  on  the  annual 
program  plan  and  rules  or  regulations 
proposed  for  issuance  by  the  Director 
regarding  the  education  of  handicapped 
children  and  the  procedures  for 
distribution  of  funds  under  this  part;  and 

(3)  Assist  the  Director  in  developing 
and  reporting  such  information  and 
evaluation. 


